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RECODING FAMILY LAW: TOWARD A THEORY OF
RELATIONSHIPS OF ECONOMIC AND EMOTIONAL
INTERDEPENDENCY IN THE CII'1I. CODE OF QUEBEC

Régine Tremblay”

This article proposes a new conceptual
framework for parent-child and adult relationships
in the Civil Code of Québec based on the theory of
relationships of economic and emotional interde-
pendency. It puts forward a new théorie générale
for relationships in Quebec civil law. It argues that
the Code should concentrate on relationships of
economic and emotional interdependency, irrespec-
tive of their form or of their fulfillment of formali-
ties. Their content and qualities should be the
law’s object, hence allowing for a functional ac-
count of families and personal lives. Doing so
would require a recodification of economic and
emotional relationships in the Code, to provide a
more meaningful legal framework addressing fam-
ilies and personal lives. Fundamentally, the hope
is to shift the normative content of family law in
Quebec private law from “the family” to relation-
ships, and to take a stance against family law ex-
ceptionalism.

Cet article propose une nouvelle approche
conceptuelle pour penser les relations parents-
enfants et les relations entre adultes dans le Code
civil du Québec. Cette approche s'inspire de la
théorie des relations d’interdépendance écono-
mique et émotionnelle, et met de 'avant une nou-
velle théorie générale des relations en droit civil
québécois. Cette théorie générale soutient que le
Code devrait se concentrer sur les relations
d’interdépendance économique et émotionnelle, in-
dépendamment de leur forme ou de l'accomplis-
sement de formalités. Le contenu et les qualités
des relations devraient étre au cceur de l'analyse,
permettant ainsi d’adopter une approche fonction-
nelle dans la régulation des familles et des rela-
tions personnelles. Cette théorie générale nécessi-
terait une recodification des relations d’interdé-
pendance économiques et émotionnelles dans le
Code, afin de fournir un cadre juridique adapté a
la réalité des familles et des relations personnelles.
Fondamentalement, 'espoir est de déplacer le con-
tenu normatif du droit de la famille en droit privé
québécois de « la famille » vers les « relations », et
de prendre position contre l'exceptionnalisme en
droit de la famille.
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Introduction

In 1955, the province of Quebec launched an ambitious recodification
project.! An important aspect of this reform was the complete rethinking
of family regulation. Law once conceived and regulated the family as a
unitary entity despite its legal inexistence per se. The family was homo-
geneous in the eyes of the law, under the power of a single individual (the
husband), and existed in the private domain; there was no Book on the
Family in the Civil Code of Lower Canada (CCLC). Under this paradigm,
the CCLC minimally addressed the family as a unit. “The family’ was not
a legal notion in the CCLC, which dealt with one relation of power: the
unilateral relationship between the husband and his belongings, which
could be humans or property.2 Through time, this paradigm has signifi-
cantly changed. Now, one can hardly consider the family as unitary, ho-
mogeneous, or as a single unilateral relationship. Yet, whether the family
is a ‘legal entity’ in the Civil Code of Québec (Code or CCQ) remains unre-
solved from a theoretical perspective.

In recent decades, the family began to hold a special place in Quebec
civil law. The enactment of a Book on the Family in the Civil Code of
Québec in 1980 and the inclusion of mandatory mechanisms to protect
married spouses in a heteronormative paradigm in 1989 distorted the
perception of ‘the family’ in the Code, making it flirt with legal personali-
ty — the family patrimony being a notable illustration of this statement.3
However, the Code projects a misleading image of ‘the family’ in law, con-
sidering both the entity and its members. Rights, duties, and obligations
have been included in the Book because they gravitated around ‘the fami-
ly’, yet insufficient attention was devoted to their inscription in civil law,
and in the Code. The fact that family law in the Code has been reformed
almost every decade since the eighties signals that Quebec society is
changing, but that the law, in its current state, lacks the required flexibil-
ity to adapt.

Steps taken since 1980 highlight how the family unit supersedes the
relationships within that unit. The Code should go back to its essence and
consider relationships rather than focusing on a non-legal entity identi-

1 See An Act respecting the revision of the Civil Code, SQ 1955, ¢ 47; “Timeline” (last vis-
ited 1 March 2022), online: The Archives of the Civil Code Revision Office, <digi-
tal.library.mcgill.ca/ccro/timeline.php> [perma.cc/6URX-WUYR].

2 John E C Brierley & Roderick A Macdonald, eds, Quebec Civil Law: An Introduction to
Quebec Private Law (Toronto: Emond Montgomery, 1993) at 231.

3 See An Act to establish a new Civil Code and to reform family law, SQ 1980, ¢ 39; An
Act to amend the Civil Code of Québec and other legislation in order to favour economic
equality between spouses, SQ 1989, ¢ 55.
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fied as ‘the family’. Most importantly, the Code still hopes to channel be-
haviour, to be normative, and to rely on a formal account of the family.
‘The family’ in the Code, given its history and the values it has promoted,
bears a strong normative content that is no longer in line with the current
needs of citizens nor with basic legal principles. In the context of a long-
awaited reform of family law,* it is essential to think conceptually about
the family, relationships, and civil law.5 It is necessary to explore alterna-
tive readings of ‘the family’ and to include, in addition to its formal rules,
a functional approach to regulating ‘families’ and relationships of econom-
ic and emotional interdependency in the Civil Code of Québec.

First, this article proposes a functional approach to the family, fami-
lies, and relationships in the Civil Code of Québec. This approach aims to
shift the normative content from ‘the family’ to meaningful relation-
ships—more precisely, relationships of economic and emotional interde-
pendency. The theory of relationships of economic and emotional interde-
pendency attaches legal effects to relationships based on functional crite-
ria rather than formal ones.t It focuses on the content of relationships and
proposes a formal, organized, and flexible scheme to address relation-
ships. It also allows relationships meeting formal criteria but not sharing
the meaningful content and qualities to withdraw from the scheme. Old
and new relationships can be included in the Code in a consistent manner
which respects the principles of the law of persons (status), obligations,
property, and more. Law should concentrate on intimate? or privileged®
relationships of emotional and economic interdependency® and their ef-

See Bill 2, An Act respecting family law reform with regard to filiation and amending
the Civil Code in relation to personality rights and civil status, 2nd Sess, 42nd Leg,
Quebec, 2021 (assented to 8 June 2022), SQ 2022, ¢ 22 [Bill 2].

Dominique Goubau highlighted that Bill 2 is missing “le génie du droit civil” and reads
like an Ontario statute: see Committee on Institutions of the National Assembly of
Quebec, “Audition - Me Dominique Goubau, professeur titulaire, Faculté de droit, Uni-
versité Laval” (2 December 2021) at 00h:34m:39s, online (video): <www.assnat.qc.ca/
en/video-audio/archives-parlementaires/travaux-commissions/AudioVideo-92947. html>
[perma.cc/W3WD-T7RG].

See e.g. The Legal Regulation of Adult Personal Relationships: Evaluating Policy
Objectives and Legal Options in Federal Legislation, by Brenda Cossman & Bruce
Ryder, (Ottawa: Law Commission of Canada, 2000).

7 See Alison Diduck, “What is Family Law For?” (2011) 64 Current Leg Probs 287 (“fam-
ily’ is one way to describe forms or expressions of intimate or private living based upon
care and interdependence” at 289. She uses “intimate relationships” to refer to these
relationships).

8  See John Eekelaar, Family Law and Personal Life, 1st ed (Oxford: Oxford University
Press, 2007) at 82ff.

This expression is from Cossman & Ryder, supra note 6 at 14546 and was used in
Law Commission of Canada, Beyond Conjugality: Recognizing and supporting close
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fects. This article specifically argues that the Code should target relation-
ships of emotional and economic interdependency rather than, for exam-
ple, the presence of a child or the fulfillment of formalities (solemnization
of marriage). Such an approach would challenge the Civil Code of Qué-
bec’s understanding of ‘the family’ on many grounds and would provide a
strong theoretical basis for the family in Quebec civil law, something that
was not considered in the legislator’s most recent family law reforms.10 By
including a theory of relationships of economic and emotional interde-
pendency in the Code, law holds the potential to evolve with time, to
adapt to other mechanisms regulating the family, and to embrace fluctu-
ating state objectives and citizen needs.

Second, this article offers a recoding of relationships of economic and
emotional interdependency in the Code. With this recoding, there is no
need for a Book on the Family; rather, mechanisms affecting intimate re-
lationships should be included in other books, in line with their nature
and functions. It is not about eliminating the normative project of the
regulation of families, but about shifting it toward a different one, one
where ‘the family’ is one of many ways to be interdependent and one
where the qualities of relationships matter more than their form. The
proposed model challenges the paradigm of choice and autonomy and
suggests engaging with a combination of freedom, autonomy, solidarity,
and protection, while acknowledging the issues promoting this combina-
tion of values imported in the scheme. Protection limits freedom, and sol-
idarity impedes autonomy. The idea is not to think about these as antipo-
dal, binary, or exclusive. It is rather about striking a balance that best
meets the needs and expectations of citizens: a balance between protec-
tion and freedom, between solidarity and autonomy. Focusing on relation-
ships allows one to move away from a logic of channelling, a logic of form,
a logic where formalities (some could say contract) are the only bases of
conjugal status and where title is the most important element when it
comes to parent-child relationships. This novel approach has the potential
to clarify the underlying elements—functions, nature, status, interde-
pendency—regarding the establishment of adult and adult-child relation-
ships.1

personal relationships, (Ottawa: Minister of Public Works and Government Services,
2001) at 114, 130, 133.

10 See Bill 2, supra note 4; Bill 12, An Act to reform family law with regard to filiation
and to protect children born as a result of sexual assault and the victims of that assault
as well as the rights of surrogates and of children born of a surrogacy project, 1st Sess,
43rd Leg, Quebec, 2023 (assented to 6 June 2023), SQ 2023, ¢ 13 [Bill 12].

11 TIn this article, I use adult-child and parent-child interchangeably, but the scope of the
former is broader than the scope of the latter.
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I. Toward a Theory of Relationships in the Civi/ Code of Québec

A strong theory of relationships for family law in Quebec can provide
a way to infuse the regulation of families and intimate relationships with
a functional approach while respecting the Code’s preference for formal-
ism. The Code should regulate specific relationships performing certain
identified functions, whether they are formal or not. This would be a
move toward a functionally defined ‘family’ and would challenge the dom-
inant understanding of ‘formalism’. Relationships have multiplied in fam-
ily law since 1955,2 but have rarely been analyzed on the basis of their
content. Relationships have been regulated based on their form, but this
is only one of various options available in the toolbox of civil law. Form
performs functions. As Justice Abella wrote in her dissenting opinion in
Quebec (Attorney General) v. A: “the history of modern family law demon-
strates [that] fairness requires that we look at the content of the relation-
ship’s social package, not at how it is wrapped.”'3 This article builds on
her advice. A different way to mobilize the notion of status in family mat-
ters can reinforce a functional approach to family law. ‘Status’ does not
have to be triggered by formal elements only. Status could be triggered by
functional elements, or by a situation juridique rather than by the accom-
plishment of formalities. The approach is not flawless and “it reflects the
difficulties inherent in building a theory (and practice) that adequately
reflects both the social and the individual nature of human beings.”!4 It is
also compatible with civil law and not a common law theory.

Family law is not just about formal unions and formally recognized
offspring as current family law in Quebec is written. Rather, it is about
persons, and in particular, relationships that the state decides to pro-
mote, foster, and protect. ‘The family of the Code does not currently re-
flect the lived experiences of citizens.!® The relationships that are includ-
ed in the Code have increased over the years to include same-sex mar-
riage, civil union, blood relations, adoption, and assisted procreation. Yet,
numerous other relationships are still absent, notably unmarried spouses,

12 Adoption, assisted procreation, civil union, etc. were all included in the Code.
32013 SCC 5 at para 285 [Quebec AG v A] [emphasis in original].

4 Jennifer Nedelsky, “Reconceiving Autonomy: Sources, Thoughts and Possibilities”
(1989) 1:1 Yale JL. & Feminism 7 at 8.

15 See Héléne Belleau, “D'un mythe a 'autre: de I'ignorance des lois a la présomption du
choix éclairé chez les conjoints en union libre” (2015) 27:1 CJWL 1 at 4; Hélene Belleau,
Quand l'amour et I'Etat rendent aveugle : le mythe du mariage automatique (Québec:
Presses de I'Université du Québec, 2012) [Belleau, Lamour et Etatf]; Céline Le
Bourdais, Evelyne Lapierre-Adamcyk & Alain Roy, “Instabilité des unions libres : Une
analyse comparative des facteurs démographiques” (2014) 55:1 Recherches
sociographiques 53 at 69.

—

—
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step parenting, and romantic or platonic polyamory.i6 It is time for the
Code to reach further and address relationships of economic and emotion-
al interdependency based on their content and qualities.

A. Relationships of Economic and Emotional Interdependency in the Civil
Code: Adult Relationships

Quebec being in the midst of reforming the family sections of the Civil
Code is an ideal context to offer a new theoretical approach to familial re-
lationships.'” What are the essential elements of these relationships?
What values should animate the regulation of intimacy? In common law,
Brenda Cossman, Bruce Ryder, John Eekelaar, and the Law Commission
of Canada provided frameworks, albeit in different contexts, to alterna-
tively approach intimate relationship regulation.!8 How can these ideas
inspire Quebec civil law?

Despite the present variety of forms of intimate relationships, family
law has systematically relied on a formal account of the family to evalu-
ate whether a legal relationship between adults or between adults and
children exists. Broadening the conditions d’existence of ‘familial’ rela-
tionships and evaluating what substantive qualities comprise them is
necessary. Adequately codified rules have the potential to evolve with
time and to adapt to society’s needs. A theory of relationships of economic
and emotional interdependency would integrate family law rules in the
Code in a consistent and flexible way and allow for a paradigm shift as to
what matters in the regulation of intimate life.

Proposed Framework

To move beyond the current rules-heavy reliance on formality and
narrow understanding of what triggers conjugal or adult interdependent
status, it is necessary for the proposed framework to predominantly eval-
uate the qualitative aspects of relationships. The Code should not grant
family status and protections based solely on formalities.!® This is, to
some extent, in line with what the Comité consultatif sur le droit de la

16 See generally Erez Aloni, “Registering Relationships” (2013) 87:3 Tul L Rev 573; Erez
Aloni, “Deprivative Recognition” (2014) 61:5 UCLA L Rev 1276 at 1280.

17 See Bill 2, supra note 4; Bill 12, supra note 10.

18 See Eekelaar, supra note 8 at 22-31; Law Commission of Canada, supra note 9 at xii—
X1v.

19 See Benoit Moore, “La consécration de 'autonomie individuelle” (2015) 40:1 Bull liai-
son : Fédération des assoc familles monoparentales & recomposées Québec 6 at 7
[Moore, “La consécration”].
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famille proposed in its 2015 report. Indeed, the Comité proposed?° to use
the definition found under section 61.1 of the Interpretation Act (CQLR ¢
1-16) to broaden the spectrum of conjugal relationships in family law.
Such a definition allows for the recognition of de jure and de facto spouses
and includes the duration of the relationship between spouses and the
presence of a common child as triggering elements for conjugal status.
This is a potential option to step away from the superior status tradition-
ally allocated to de jure relationships. It suggests that what private law
conceives as ‘conjugal’ should revolve around formalities and some quali-
ties of relationships (such as length, presence of a child, residency). How-
ever, expanding the definition of conjugality does not account for the mul-
titude of interdependent adult relationships. In fact, conjugality may or
may not materialize in an interdependent relationship.

To use the Law Commission of Canada and Cossman & Ryder’s ter-
minology, an alternative is to put forward a scheme of ‘ascribed status,?!
albeit ‘modified ascribed status,” for the CCQ. Per the Commission,
“[a]scription refers to treating unmarried cohabitants as if they were
married, without their having taken any positive action to be legally rec-
ognized.”22 Formal conjugal relationships would still trigger status, but
they would not be the only way to trigger ‘privileged’ status. Furthermore,
such relationships would not necessarily trigger status and produce ef-
fects without regard to the actual qualities of the relationships. The modi-
fied ascription scheme would not attempt to destroy or undermine habit-
ual religious, cultural, or societal relationships. It is rather about bringing
consistency to the regulation of intimate relationships and building upon
what is already in the Code.

The conditions juridiques set forth in section 61.1 of the Interpretation
Act need to be expanded and modified. Formal unions—marriage and civil
union—should create an interdependent status. De facto conjugal rela-
tionships meeting certain qualities (such as length, sharing a community
of life, sharing a dwelling, etc.) should also create such status. The quali-
ties set forth in section 61.1 of the Interpretation Act are a starting point,
but social debate and empirical data are essential to determine how in-
terdependency should be legally codified. Furthermore, these relation-
ships would not account for the presence of children. This is not because
children do not create interdependency, but rather because interdepend-

20 See Comité consultatif sur le droit de la famille, Pour un droit de la famille adapté aux
nouvelles réalités conjugales et familiales (Québec: Ministére de la Justice du Québec,
2015) at 125. See also ibid at 388, recommendation 2.1.2.1 for a definition of “I'union en
fait”.

21 See Cossman & Ryder, supra note 6 at 143—52.

22 Law Commission of Canada, supra note 9 at 116.
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ency occasioned by the presence of a child should be dealt with through
refining the legal status of relationships between adults and children, as I
will explain below.

The interdependency status would be presumed for both de jure and
de facto relationships, but the presumption would be rebuttable. The
spouses would thus have an ascribed interdependency status. The pre-
sumption of interdependency is a legislative choice aimed toward assist-
ing the party likely to be less powerful in proving interdependency. While
it may restrict autonomy and freedom, it promotes protection. Interde-
pendency status would thus be automatically recognized. But this would
not address the actual content of the relationship. As such, it would be
possible to prove a spouse was not in a relationship of economic and emo-
tional interdependency, despite the fact that they were in a conjugal un-
ion (de jure or de facto). To rebut the presumption, the spouse would have
to prove, on a balance of probabilities, that the test determining interde-
pendency does not apply to their situation.

The test has two steps. First, if the relationship were to end today,
would the emotional and economic well-being of the spouse—assuming
they were included in a privileged relationship—be jeopardized? The no-
tion of ‘emotional and economic well-being’ would need to be refined and
developed in consultation with specialists of other disciplines;?23 courts, to
some extent, could also shape it, like they have done in the common law
for ‘marriage-like’ relationships.2¢ If the answer to this first step is no, the
interdependent status does not apply. However, if the answer is yes, the
test proceeds to the second step, asking: would a spouse in a similar situ-
ation have reasonable expectations that the relationship was one of emo-
tional and economic interdependency? The constitutive elements of eco-
nomic and emotional interdependency could rely on classical civilian con-
cepts such as tractatus (treatment), fama (reputation), and actions. The
idea here is to suggest a new way to apprehend relationships in the Code,
shift how society thinks about them, and determine how to best include
them in private law. The approach and the test would need to remain
flexible and rely on abstract notions to adapt to the changing needs of
families and evolve with societal transformations. The approach and the
two-step test represent a balance between solidarity and protection, and
autonomy and freedom.

23 See Julianna Ivanyi & Régine Tremblay, “Measuring Success of (Family) Law Re-
forms” in Erez Aloni & Régine Tremblay, eds, House Rules: Changing Families, Evolv-
ing Norms, and the Role of Law (Vancouver: UBC Press, 2022) 269 at 282—89.

24 See Weber v Leclerc, 2015 BCCA 492 at paras 1-33; Roach v Dutra, 2010 BCCA 264 at
paras 1-23; DN v MR, 2019 BCSC 537 at paras 22—63.



258 (2023) 68:3 MCGILL LAW JOURNAL — REVUE DE DROIT DE MCGILL

Most situations of adult interdependency would be covered with this
proposed test. However, if the qualities and content of relationships are
what matter, it is essential not to exclude relationships of emotional and
economic interdependency between adults that are not living conjugally.
Doing so would defy the purpose of looking at the qualities and the con-
tent of relationships, and of focusing on the substantive elements of rela-
tionships. As such, adults in relationships of emotional and economic in-
terdependency that are not necessarily perceived as such—because they
are not conjugal-—could claim interdependency status. The test would al-
low for ‘non-conjugal’ adult relationships of economic and emotional in-
terdependency to be considered equivalent to conjugal ones. The same
two-step test would be used, but differently. For conjugal relationships,
the test is used to rebut a presumption. For non-conjugal relationships,
the test is used to claim a status. As such, the person claiming an inter-
dependent status would have to prove, first, that if the relationship were
to end or transform, their emotional and economic well-being would be
jeopardized. Second, they would have to prove that a person in a similar
situation would have reasonable expectations that the relationship was
one of emotional and economic interdependency.

The aims of this model are to engage in a much-needed paradigm shift
in Quebec family law, increase consistency in the Code and with rules
found beyond the Code, attune law to citizens’ expectations, and provide
the flexibility necessary in an ever-changing field of law.

Applving the Proposed Framework

The following provides some concrete examples of how such an ap-
proach would apply to different relationships. Other examples could have
been proposed—polyamorous relationships, friends cohabiting—but are
not in the interest of concision. The facts of Quebec AG v. A are the source
of the first example. As summarized by the Supreme Court:

A and B met in A’s home country in 1992. A, who was 17 years old
at the time, was living with her parents and attending school. B,
who was 32, was the owner of a lucrative business. From 1992 to
1994, they travelled the world together several times a year. B pro-
vided A with financial support so that she could continue her school-
ing. In early 1995, the couple agreed that A would come to live in
Quebec, where B lived. They broke up soon after, but saw each other
during the holiday season and in early 1996. A then became preg-
nant with their first child. She gave birth to two other children with
B, in 1999 and 2001. During the time they lived together, A at-
tempted to start a career as a model, but she largely did not work
outside of the home and often accompanied B on his travels. B pro-
vided for all of A’s needs and for those of the children. A wanted to
get married, but B told her that he did not believe in the institution
of marriage. He said that he could possibly envision getting married
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someday, but only to make a long-standing relationship official. The
parties separated in 2002 after living together for seven years.25

In the proposed framework, A and B are de facto spouses, so they would
be presumed to be in a relationship of emotional and economic interde-
pendency. For my purposes, let’s assume that B tries to withdraw from
the relationship of emotional and economic interdependency. Thus, we
would begin the analysis by asking the question: should the relationship
end, would the emotional and economic well-being of A be jeopardized? B
would have the onus of demonstrating these questions are answered in
the negative. For example, B could prove that A has a place to live and
minimal income to fulfill her basic needs, that she would have moved to
Canada anyway, that she could maintain a standard of living, etc. If B’s
arguments are sufficiently persuasive, the parties would be deemed
strangers toward one another in private law. In other words, there would
be no interdependency status resulting from their relationship.

However, if A’s socio-affective or economic well-being are found to be
jeopardized by the relationship’s termination, it would be necessary to
consider step two by examining the reasonable expectations of the par-
ties. Did A have reasonable expectations that the relationship was one of
economic and emotional interdependency? Here too, a presumption would
exist in the affirmative, and B would have to negate it. Once again, the
criteria would need to be determined after consultation with experts and
stakeholders, as should be done with all legislative amendments, but
could include questions such as: did the parties have a ‘life plan’ or shared
access to a bank account? The criteria should be functional, flexible and
not necessarily chosen in reference to married unions. Some should ema-
nate from the legislature, but judges would adapt these as circumstances
go. The parties themselves would adapt these in their dispute resolution
negotiations. The idea is to determine the nature of the parties’ interde-
pendence and how it affects their economic and emotional decisions. For
example, B could demonstrate—using tractatus, fama, and actions—that
the parties were not interdependent. The threshold to meet the test’s re-
quirements should not be impossibly high; otherwise, the freedom and au-
tonomy of the parties would be curtailed. However, solidarity between the
spouses and the protection of interdependent parties would necessitate
that the threshold is in line with the expectations of citizens, mirroring
the message sent in other regulatory frameworks and considering the ev-
er-growing privatization of support combined with the shrinking of the
welfare state.

25 Supra note 13 at 62—63.
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Let’s now repeat the exercise using another situation of interdepend-
ency. C and D are ‘DINK’s (double income, no kid). They behave as a cou-
ple, share a place they rent, have similar incomes and pension plans, split
bills pro-rata, have always seen themselves as financially independent,
and more. They have been together for seven years in a situation of inti-
macy and share economic and emotional aspects of their lives. As de facto
spouses, the presumption of interdependency would apply to them. How-
ever, they may not be legally interdependent where the transformation of
the relationship would jeopardize their well-being and where they had le-
gitimate expectations that the relationship was one of economic and emo-
tional interdependency. The parties may agree as to their apparent inter-
dependency status; however, they may also agree that their well-being
would not be jeopardized by the termination of the relationship, which en-
tails that they are not interdependent according to the test proposed. C
and D will continue their life separately. Ideally, they would share their
belongings amicably and make an agreement.

This scheme would also apply to relationships outside of the ‘conjugal’
paradigm. For these relationships, no presumption of interdependent sta-
tus would be available. The test would remain the same, but the burden
would fall on the person claiming to be in such a privileged relationship.
The Beyond Conjugality Report provides an example that has been ad-
justed to which the test may be applied:

We are thirty-six-year-old twin sisters who have never been married
or had children and who live together ... Our lives are inextricably
linked: aside from being related and having known each other all of
our lives, we have co-habited continuously for the last seventeen
years (since leaving our parental home), rely on each other for emo-
tional support, and are entirely dependent on each other financially
— we co-own all of our possessions and share all of our living expens-
es. ... Yet, because we are sisters, rather than husband and wife,
and because we are not a couple in a presumably sexual relation-
ship, we are denied ... advantages constructed upon sexist and het-
erosexist ideas about what constitutes meaningful relationships.26

Considering how the proposed approach applies only to private law and in
the Civil Code,?” in the event that the twin sisters foresee their partner-
ship ending, would it be possible for them or one of them to claim interde-
pendent status? Obviously, it is not an issue if, despite the transformation
of their partnership, they remain on good terms and agree to continue
supporting each other, given their expectations that their relationship

26 Law Commission of Canada, supra note 9 at 119.

27 This is a blind spot of the article that I want to acknowledge. More time should be de-
voted to including such a conceptualization in private law outside of the Code, in social
laws and public law.
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would continue working that way. But, if the sisters’ understanding of
what they reasonably expect from one another diverges, then the test
could help.

We would first apply step one: should the relationship end (and not
transform in nature) now, would the emotional and economic well-being
of the sister claiming interdependent status be jeopardized? Given the
situation they described to the Law Commission, it is likely that the an-
swer to this first question would be yes. Assuming both sisters see the de-
scription of their partnership as accurate, elements such as cohabitation
(having nowhere to live), explicit emotional support (emotional distress),
and financial dependency (economic difficulties) would weigh strongly in
favour of answering the first question in the affirmative. If these elements
were negatively impacted, the well-being of the sister claiming interde-
pendency status would be jeopardized. Next, we would apply step two: did
the claimant have a reasonable expectation that the relationship was one
of economic and emotional interdependency? Based on their collaboration,
the actions of the parties, their expressed intentions and other criteria
still to be determined, the claimant would have to prove on a balance of
probabilities that her expectations were reasonable. The interdependency
status would thus rely on qualitative elements of relationships, rather
than the fulfillment of formalities or their resemblance to an idealized
and apparently homogeneous ‘conjugal status’. This reframing puts for-
ward a different understanding of relevant intimate statuses in the Code.
Such a way of conceptualizing relationships—focusing on function over
form in regulating adult relationships and de-centring conjugality as a
marker of interdependence—allows for more relationships to be meaning-
fully recognized and regulated.

B. Relationships of Economic and Emotional Interdependency Expanded:
Adult-Child Relationships

What about adult-child relationships? Possibilities for parent-child re-
lationships have also multiplied in recent years. Despite this blooming of
possible legal relations between adults and children, Quebec family law
remains formal and under-inclusive in its approach to meaningful rela-
tionships between adults and children. In some ways, it relies on the ful-
fillment of formalities.?8 In others, formalities may be lacking.2® The bina-
ry logic underlying filiation also displays a preference for a formal rather
than a functional account of meaningful relationships in law. While the

28 See arts 111, 113-14, 523 CCQ.

29 See generally Robert Leckey, “Lesbian Parental Projects in Word and Deed” (2011) 45:2
RJT 315 [Leckey, “Lesbian Parental Projects”].
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status/contract debate plays out quite differently when it comes to parent-
child relationships, there is a theoretically inconsistent fear of the ‘con-
tractual’ filiation that is absent when it comes to adult relationships.3°
This fear contributes to making the principles animating the titles of the
Code’s Book on the Family inconsistent: for adult interdependency, the
law operates according to a strong contractual understanding of the un-
ion, but contractualizing filiation is unthinkable. This subpart of the arti-
cle proposes a different approach to regulating parent-child relationships,
rooted in a functional account of meaningful relationships and in the im-
portance of recognizing interdependency when it comes to ascribing sta-
tus. As with adult relationships, it builds on pre-existing principles, but
indicates how qualities of relationships should matter over their form, or
rather, over the fulfillment of formalities.

To be clear, the claim is not that relationships between adults are sim-
ilar to those between adults and children, or that the State should regu-
late adult-child relationships in the same way that it regulates adult in-
terdependency. Scholars have rightly expressed concerns about such an
amalgamation.?! For example, John Eekelaar notes how “[u]nlike inti-
mate partners, children have no choice in the relationship; it is not a rela-
tionship between equals.”32 My work claims that parent-child relation-
ships are also relationships of emotional and economic interdependency,
that they could operate on the basis of a ‘modified ascription model’, and
that, in some cases, a functional account of relationships would be desira-
ble. In short, relationships between adults and between adults and chil-
dren are different, yet they can be regulated on the basis of coherent and
consistent principles.

Inconsistencies in the Current Framework

Diflerent foundations for filiation

The CCQ still relies on distinct frameworks for maternal and paternal
filiation,33 despite both parties having similar rights, powers, duties, and

30 An example of this would be former article 541 CCQ, now repealed: “Any agreement
whereby a woman undertakes to procreate or carry a child for another person is abso-
lutely null”.

31 See Eekelaar, supra note 8 (“parent—child relationships should in principle always be
open to observation” at 84).

32 Ibid at 90 [footnotes omitted].

33 See Régine Tremblay, “Quebec’s Filiation Regime, the Roy Report’s Recommendations,

and the ‘Interest of the Child” (2018) 31:1 Can J Fam L 199 at 22829 [Tremblay,
“Quebec’s Filiation Regime”]. See also Comité consultatif sur le droit de la famille, su-
pra note 20 at 395, recommendations 3.4-3.5; art 523 CCQ.
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obligations. The fundamental element underlying paternal filiation, now
called filiation by acknowledgement, is volonté (will or intent), while a
particular understanding of biology underlies maternal filiation, now re-
ferred to as filiation by blood.3* Quebec’s civil law framework focuses on
giving birth—i.e. delivery—as the materialization of biology. Biology
could be premised on a genetic connection to the child, for instance, but it
is not, and is instead in line with the Latin maxim mater semper certa est
(the mother is always certain). These different foundations for filiation
are largely left unquestioned by mainstream legal scholarship and the
legislature.? The gender biases of these codal rules are demonstrated in
various ways, two of which are the most relevant for present purposes:
the different paths of arriving at the act of birth and the possibility for a
woman to declare who is the ‘father.” Since June 6, 2023, these gender bi-
as rules are even codified at article 523, paragraph 1 of the CCQ.

When it comes to filiation by birth, which was formerly known as filia-
tion by blood and through assisted procreation, as per articles 111 CCQ
and following, the birth mother (or parent) needs to be identified as such
by a third party and her information needs to be transmitted alongside
the declaration of birth to the Registrar of Civil Status. This is necessary
for an act of birth to be drawn. In the event where no attestation is avail-
able, the Registrar of Civil Status can authorize officers to inquire, re-
quest health documents, require a letter explaining the reasons why cer-
tain documents may not be available, ask for testimonies under oath of
two witnesses, and more.36 Since June 6, 2023, there is even an obligation
for the mother or person who gave birth to declare their filiation at article
113.1 CCQ. This demonstrates the importance of the attestation match-
ing the declaration and reflecting ‘biology,” and is also disproportionate
compared to what is asked for paternal filiation (filiation by acknowl-

34 On the different elements animating parent-child relationships in common law and civ-
il law, see Angela Campbell, “Conceiving Parents Through Law” (2007) 21:2 Intl JL
Pol'y & Fam 242 at 242—-48. In common law, see also Susan B Boyd, “Gendering Legal
Parenthood: Bio-Genetic Ties, Intentionality and Responsibility” (2007) 25:1 Windsor
YB Access Just 63 at 63—73 [Boyd, “Gendering Legal Parenthood”]. The voluntarist ba-
sis of filiation in civil law is not recent or new, but it has never applied to maternal fili-
ation. See generally Ambroise Colin, “La protection de la descendance illégitime au
point de vue de la preuve de la filiation” (1902) 1 RTD civ 257. Both filiation by blood
and by acknowledgement are under filiation by birth.

35 See Comité consultatif sur le droit de la famille, supra note 20 at 395, recommenda-
tions 3.4-3.5; Bill 2, supra note 4, cl 85.

For the guidelines (in French), see “Absence d’'un constat de naissance signé par un
médecin ou une sage-femme” (last modified 13 July 2022), online (pdf): Directeur de
létat civil du Québec <www.etatcivil.gouv.qc.ca/publications/Dir_absence_constat_
naissance.pdf> [perma.cc/LN8P-5QK4]. See also art 131 CCQ; Adoption — 161, 2016
QCCA 16 at paras 71-72 [Adoption — 161].

36
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edgement). Indeed, the father (or parent) field on the act of birth relies on
the declaration of the father, or rather, of the man declaring his paternal
filiation to the State. He may or may not be the biological father, and the
law disregards this fact. Paternal filiation relies mostly on the intent to be
a father. This betrays an important problem regarding how filiation is
conceived and operates in Quebec family law. Paternity is a legal con-
struct that may or may not match a biological situation. However, there is
no place for ‘filiation as a legal construct’ when it comes to maternal filia-
tion. Maternal filiation must mirror certain biological facts.3

The requirement that the attestation and declaration of birth corre-
spond as it pertains to maternal filiation, now labelled filiation by blood
but anchored in birth, is relatively new. Yet, since 1991, the entrapment
of women in their biological functions has only gained momentum. This is
paradoxical, to say the least, given the efforts of the Minister of Justice
and French Language Simon dJolin-Barrette to degender the Books on
Persons and Family in the Code and the tendency to use the term ‘par-
ents’ instead of fathers and mothers. The requirement was introduced
with the reform of the Registrar of Civil Status and the Civil Code of
Québec in 1991. Before, such correspondence was not necessary and attes-
tations of birth were under the purview of public health law.38 Attesta-
tions of birth had a different weight. Germain Briére flagged this issue in
1986. Indeed, when it was proposed that the attestations of birth pro-
duced under the Loi sur la protection de la santé publique be transferred
to the Registrar of Civil Status, Briére noted that

[l]es déclarations de naissance ... faites en vertu de la Loi sur la pro-
tection de la santé publique acquerraient ainsi une autorité qu’elles
n'ont pas actuellement ; exigées essentiellement pour des fins dé-
mographiques, ces déclarations constitueraient désormais, vu leur
intégration partielle au registre de l'état civil, des moyens de
preuves de I'état des personnes. Dans la situation actuelle, ces dé-
clarations ne constituent certainement pas ... un mode normal de
preuve de I'état civil[.]39

The attestation of birth was statistical‘ and demographic. It now curious-
ly produces effects on the law of persons which are disproportionate for

37 See art 539.1 CCQ (since 2002, it has been legally possible to have two mothers, but art
539.1 CCQ offers a glimpse at how this status is equated with paternal filiation; it has
also been possible to a be non-delivering mother through adoption since before 2002).
Repeal not in force at the time of publication.

38 See Quebec, Ministry of Justice, Commentaires du ministre de la Justice, vol 1, (Qué-
bec: Les Publications du Québec, 1993) at 84-85 (article 111).

39 Germain Briére, “Le futur systéme d’état civil” (1986) 17:1&2 RGD 371 at 388.

40 See Michéle Rivet, “Le rapport sur I'état civil de 1'Office de revision du Code civil”
(1974) 15:4 C de D 871 at 873.
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women or birthing parents. I suggest that the attestation of birth should
be abolished as an element of the law of persons, because it is one reason
why the foundational elements of filiation (biology for women, will and in-
tention for men) still differentiates between the parents and is informed
by biological ideals. Only the declaration should be relevant for establish-
ing filiation. This is not what the reform did, further entrenching differ-
ences between filiation bonds. Indeed, filiation by birth is now either by
blood or by acknowledgement, making the issue salient.

There is a second related issue pertaining to the difference between
rules for maternal and paternal filiation. It is possible for a man or other
parent not to declare their filiation, and, unlike mothers, they have no ob-
ligation to do so. In this case, between 1980 and 2022, if the parents were
unmarried, the mother could elect not to declare the man as the father of
the child.#* This has been modified by Bill 2. The mother can now declare
on behalf of the other parent, but there remains no obligation for moth-
ers, fathers, or parents to do so. Such rules do not mean that the mother
has no recourse to see paternity established, yet it means that there are
hurdles to having it recognized. In contrast, it would be difficult for a
birth mother (or person) not to declare her filiation toward the child,* and
if she wanted to, she would now be in contravention of article 113.1 CCQ.
Also, some fields on the declaration of birth and acts of birth may be left
blank by choice. For example, single motherhood by choice is an option
when it comes to filiation. Moreover, these gender-biased rules may be a
reason why Quebec family law refuses to adopt the language of ‘parent’
exclusively, rather than mother/father/parent,* despite the fact that they
entail the same effects.

Diflerent rules for different conjugal statuses

Another difference in the nature of filiation rules is directly related to
the overreliance on formalities and formal rules in the Second Book of the

41 See former art 114 CCQ.
42 See art 114 CCQ.

43 On this question, see Adoption — 161, supra note 36. While blank “father” fields are
possible on acts of birth—Quebec estimated the number at around 5% over the last 30
years—there is no such thing as an unknown mother. What is more, the filiation of au-
tonomous mothers remains open to challenge. This is beyond the scope of this article.

44 See Centre for Gender Advocacy ¢ Attorney General of Quebec, 2021 QCCS 191 at paras
167-91. While Bill 2 included “parent” in the First Book of the Code, the Second Book
was not modified. There are also downsides, such as the erasure of same-sex parents:
Robert Leckey, “L’invisibilité persistante des parents de méme sexe en droit familial
québécois” (2023) 52:3 RDUS 657. See also Susan B Boyd, “Equality: An Uncomfortable
Fit in Parenting Law” in Robert Leckey, ed, After Legal Equality: Family, Sex, Kinship
(Abingdon: Routledge, 2015) 42.
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Civil Code of Québec. Between 1980 and 2022, de facto partners were not
provided with the same rules to see their filiation established as de jure
partners. This manifested in two ways and could have negative conse-
quences for certain parents and children. First, in the law of persons,
while married parents could declare filiation for one another, unmarried
parents could not declare filiation but for themselves.4® This difference
has been attenuated by article 114, paragraph 2 of the Code, but extra
steps are still required for de facto spouses to prove their union. Second,
there was traditionally no presumption of paternity or parentage for un-
married parents—though this has changed with Bill 2.46 To a certain ex-
tent, not only does the Civil Code rely on a formal understanding of rela-
tionships when it comes to relationships between parents and children, it
also structures filiation depending on which parent you are (the birthing
parent or the other) and according to the type of conjugal relationship you
are in.

These examples are not the only ones where a formal understanding
of the family prevails despite the lived experiences and the actual rela-
tionships at play. De facto parents differ from de facto partners. While the
former label applies to adults acting in fact as parents—such as step-
parents or significant adult figures—the latter refers to unmarried cou-
ples. De facto parents are almost completely left out of the Second Book,
except for one provision about the adoption of an adult child and one pro-
vision about parental authority.*” This does not mean that they are ab-
sent from the Code,*8 yet they are not formally recognized and have little
to no rights and obligations, even if they may voluntarily assume some.*9

Diflerent rules for different tvpes of filiation

There is a second broad category of issues showcasing the inconsisten-
cies of filial rules. The Civil Code of Québec has gradually recognized oth-
er possible relationships between adults and children. While at first, the

45 See art 114 CCQ. Bill 2, supra note 4, modified this at cl 33.
46 See former art 525 CCQ; Bill 2, supra note 4, cl 80.
47 See arts 545, 611 CCQ.

48 See e.g. art 32 CCQ.

49 For example, support obligations extend to de facto parents under the Divorce Act, RSC

1985, ¢ 3 (2nd Supp), ss 2(2), 15.1(1), or in some common law statutes (Family Law Act,
SBC 2011, ¢ 25, s 147(4)—(5) [Family Law Act]). On de facto parents in civil law, see ge-
nerally Benoit Moore, “La notion de ‘parent psychologique’ et le Code civil du Québec”
(2001) 103:1 R du N 115; Dominique Goubau, “Quelques réflexions a propos du statut
du beau-parent en droit québécois”, in Développements récents en droit familial, Service
de la qualité de la profession du Barreau du Québec, vol 461, (Montréal: Yvon Blais,
2019) 3.
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only desirable option was legitimate filiation—the quintessence of a for-
mally accounted-for family—the Code has gradually added filiation by
blood, filiation of children born of assisted procreation, and adoption.
Since 2023, new categories have been introduced in the Code: filiation by
birth and filiation by acknowledgement. Yet, until now, while some ele-
ments of filiation flirt with a functionalist account of relationships (pos-
session of status being an obvious example), relationships in the Code be-
tween adults and children continue to rely on a formal account of the fam-
ily. Most importantly, the nature of filial rules varies depending on the
‘type’ of filiation, as do the underlying principles animating filiation.
Some rules are status oriented—status being understood as ‘meeting for-
mal requirements’ or being ‘natural—and other rules are based on in-
tent.5! These competing underlying principles animating filial rules high-
light the artificial typology of relationships in the Code, which are even
more apparent with the amendments made in 2023 by Bill 12.52

The history of filial relationships in the Code demonstrates the ab-
sence of a consistent conceptual model for filial relationships. Once possi-
ble relationships between parents and children started multiplying, the
Code became disorganized. Elements underlying filiation by blood became
mostly biology for women and mostly intent for men. In some cases, biolo-
gy matters for men too.3 While there is a common sense belief that con-
tractualizing filiation is problematic,? it is how the Code understands fil-
iation of children born of assisted procreation.’® When reforming ‘family
law’, rules about adoption are rarely addressed and their reform happens
separately. This inconsistency in the underlying elements of filiation
rules should not be left unaddressed by reformers and scholars.

The evolution of the structure of the Code is also puzzling because it
suggests a lack of a solid foundation to the edifice of filiation. The struc-
ture of the Code has fluctuated not because of actual changes in the na-
ture of relationships, but because of changes in political views on the fam-
ily and its members in law. For example, it is sometimes believed that the
parental project provided for by article 538 CCQ and assisted procreation

50 See arts 543-84.1 CCQ; arts 530-37 CCQ.
51 See e.g. arts 530-37 CCQ.

52 See Bill 12, supra note 10, cls 7-8.

53 See art 535.1 CCQ.

54 See Leckey, “Lesbian Parental Projects”, supra note 29 at 326-27. See also Anne-Marie
Savard, Le régime contemporain du droit de la filiation au Québec; d’'une normativité
institutionnelle @ une normativité «fusionnelle» (LLD Thesis, Université Laval, 2011) at
345 [unpublished]; Benoit Moore, “Les enfants du nouveau siecle (libres propos sur la
réforme de la filiation)” (2002) 176 Développements récents en dr familial 75 at S86ff.

55 See arts 538—42 CCQ.
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were introduced in the Code in 2002. However, the Code included the pa-
rental project as early as 1994,5 and articles dealing with assisted pro-
creation were found in the 1980 version of the Book on Family.5” At that
time, it was clear that assisted procreation was included under the regime
of filiation by blood as it was only available in situations mimicking ‘natu-
ral’ reproduction. As such, the parental project did not appear in 2002,
but rather the legal imaginaire was struck by the political fight ‘won’ in
2002 by people resorting to non-heterosexual reproduction to create their
families. Given the differences between this form of reproduction and the
‘natural’ model, this type of filiation has been removed from the Chapter
‘Filiation by blood’ and included in a chapter of its own.58 It is now back
under the Chapter about filiation by birth, but the entire typology of fil-
lation was turned upside down by Bill 12.

Proposed Framework and Examples

Until 6 June 2023, there were three types of filiation in the CCQ: filia-
tion by blood,¢ filiation of children born of assisted procreation,¢ and
adoption.62 Paternal and maternal filiations were dichotomized and there
was ‘second parent’ filiation in the hypothesis of assisted reproduction.
Bill 12 muddied the typology of filiation,® but a child can nonetheless on-
ly have one or two parents, and the Code continues to assume that a child
1s part of a conjugal family.64 However, all these ties are filial, have a sim-
ilar role in law, and share qualities. To the law, these bonds have the
same content and produce like effects, and therefore should operate ac-
cording to consistent principles. Filiation should not be reliant on overly

56 See art 538 CCQ as it appeared on 1 January 1994.
57 See arts 586, 588 CCQ (1980).

58 See An Act instituting civil unions and establishing new rules of filiation, SQ 2002, ¢ 6,
s 30.

59 See arts 522-542.37 CCQ.

60 See former arts 523-37 CCQ.
61 See former arts 538-42 CCQ.
62 See former arts 543-84.1 CCQ.

63 How scholarship will make sense of these changes remains to be seen. We are now
working with filiation by birth and filiation by adoption. Filiation by birth comprises
filiation by blood, filiation by acknowledgement, and filiation of children born of procre-
ation involving the contribution of a third person (reproductive material or surrogacy).
See arts 522—-41.1 CCQ.

64 The overreliance on the conjugal family is under inclusive and limiting. See generally
Natasha Bakht & Lynda M Collins, “Are You My Mother? Parentage in a Nonconjugal
Family” (2018) 31:1 Can J Fam L 105; Jessica R Feinberg, “Friends as Co-Parents”
(2009) 43:4 USF L Rev 799 (speaking to the American adoption context).
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complex typologies® or invested with anxieties about how families are
conceived. What is important for codified rules is to have a certain level of
abstraction, flexibility and consistency. Relationships of emotional and
economic interdependency provide these features.

Filiation is a status of interdependency. Instead of favouring types of
filiation—maternal, paternal, by birth, by blood, by acknowledgment, of
children born of assisted procreation, and adoption—the Code should pro-
vide a spectrum with two predetermined categories: reproduction or pro-
creation, and adoption.s The Code’s emphasis should depart from who
reproduces and how in favour of the fact that there is a child with a rela-
tion to a parent. With this approach, no distinction is necessary between
maternal and paternal filiation. The law of filiation provides for legal con-
structs and not for mere biological facts. There is no sound reason to pro-
pose opposite foundational elements, such as ‘biology’ for mothers and in-
tent for fathers; the focus should be primarily on parents. Intent/volonté
should be the fulcrum for all, and biology can be an element to look at
when there are questions surrounding intent. The opposite—i.e. an em-
phasis on biology—is harder to justify, both theoretically and practically.
If ‘biology’ was the core element promoted, the law would be of limited use
and numerous situations where there is a functional parent-child rela-
tionship without a biological component would be excluded. One can think
of adoption or assisted reproduction as examples.

How would this filiation anchored in intent$” materialize? As it has
been suggested in 2015 by the Comité consultatif sur la réforme du droit
de la famille (Comité), proof of filiation should be renamed modes
d’établissement. These modes détablissement would remain mostly the
same, namely: the act of birth, the possession of status, presumption, and
acknowledgement.s® Some modifications to the rules in the Code for filia-
tion anchored in intent would be necessary. First, the requirement of cor-
roboration between the attestation of birth and the declaration of birth
should disappear. This would allow for the declaration of birth—
presumably the manifestation of intent for all parents—to be the basis of

65 See Tremblay, “Quebec’s Filiation Regime”, supra note 33 at 239—40. See also Bill 12,
supra note 10, cls 7, 12, 18.

66 That is, until we discuss filiation tout court.

67 A feminist analysis of the notion of intent in parent-child relationships is beyond the
purpose of this article, but should be kept in mind. See Boyd, “Gendering Legal
Parenthood”, supra note 34 at 72-73.

68 The Comité suggests removing voluntary acknowledgement, which is not a bad idea,
but this proposition does not necessarily fit my framework. See Comité consultatif sur
le droit de la famille, supra note 20 at 396, recommendation 3.8. For the Comité’s
recommendation on a “modes d¥établissement” framework, see ibid at 395,
recommendation 3.3.



270 (2023) 68:3 MCGILL LAW JOURNAL — REVUE DE DROIT DE MCGILL

filiation under the Chapter ‘filiation by reproduction/procreation/birth’. If
the State wants to keep an attestation of birth for statistical or demo-
graphic purposes as was done before, doing so should not have an influ-
ence on relations in private law. In addition, the possibility to declare the
other parent should be available to all.s® Possession of status would re-
main roughly the same device. It is probably a good idea to suppress the
name requirement in the evaluation of what constitutes adequate posses-
sion of status, in line with both what the Comité proposes and with what
the courts are already doing,” because spouses and children do not auto-
matically share a common last name anymore. Contrary to what is now
suggested in Bill 2 and what was done with Bill 12, the length of the
possession of status should remain flexible and be evaluated by judges, on
a case-by-case basis. Care could be added to the constitutive elements of
tractatus. More importantly, a reflection on the important qualities of
possession of status should be introduced. To be meaningful, possession of
status must be understood as a period of time during which a relationship
with particular characteristics emerges. Filiation does not crystallize at
birth; it is the result of many things including intention, a formal status
(act of birth) and behaviour between an adult and a child. Administrative-
ly, it can be seen as crystallizing at birth to facilitate interactions with the
State (regarding matters such as health, taxes, and social benefits), but
not in private law, and not if the functional approach to relationships is
taken seriously. Sadly, most of these elements were overlooked in Bill 12.

Presumptions available to heterosexual and non-heterosexual non-
birthing de jure spouses should be extended to de facto spouses; this was
done with Bill 2. However, it should be clear that a ‘conjugal union’ be-
tween the parents is not mandatory, nor relevant, for filiation to ensue.
There would be a new feature to the modes détablissement: both volun-
tary and involuntary acknowledgement would be contemplated. Volun-
tary acknowledgement was abrogated in 2023; it was limited in scope and
probably overlapped with the “tardy declaration” found at article 130,
paragraph 2 CCQ. The tardy declaration is a declaration made more than
30 days after the birth of a child. Voluntary acknowledgement did not
need to be abrogated and there should be an inclusion of involuntary
acknowledgement as a mode détablissement. This mechanism could be
inspired by former article 540 CCQ and allow for responsibility and iden-
tity, without parental authority. This mode détablissement would include
DNA testing and negative inferences (535.1 CCQ) and it could be relied

69 See Bill 2, supra note 4, cl 32 (I would go further and include co-parenting outside of
the conjugal model).

70 See e.g. Droit de la famille — 181478, 2018 QCCA 1120 at para 62.
71 See Bill 12, supra note 10, cl 9.
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on to tie an adult to a child in the absence of intent. Further, the lock of
filiation found in article 530 CCQ would remain relevant; if possession
and title match, no claim or contestation can be made. In some cases
(such as a parental project), the lock of filiation should apply even if there
is only one parent on the act of birth. As I later describe, civil law should
aim to reach beyond biparentality when it is necessary, such as when
there are multiple relationships of interdependency.

Second, relying on these new imperatives and rules, the structure of
the Title on Filiation should be modified. Categorizing the types of filia-
tion depending on how a child was conceived is useless, since established
legal ties have the same effects. Indeed, a child could have a
‘blood/natural’ filiation combined with an ‘assisted’ one. Categorization
based on conception method confuses the foundational elements of filia-
tion by distinguishing them depending on the gender of the parents or the
means by which they elected to procreate. As such, civil law should start
working with a different dichotomy: filiation by procrea-
tion/reproduction/birth? and filiation by adoption. How the child is con-
ceived is irrelevant. Assisted reproduction used to be part of filiation by
blood, and the theoretical foundations of this choice were stronger back
then. In this alternative dichotomy, reproduction would be a residual cat-
egory. In civil law, a residual category is a way to include all possible sit-
uations but for one in a category.”™ As such, reproduction would become a
residual category including both all relationships of interdependency that
are not adoption and assisted reproduction regardless of its type (medical,
home insemination, sexual intercourse). This is a choice based on an op-
position that has animated Quebec civil law since the eighties. Recogniz-
ing that adoption is a form of reproduction—social reproduction—it ap-
pears impossible to have only one type of filiation for now. This does not
mean it is not what civil law should aspire to, since the content, qualities,
functions, and effects of adoption and other filial bonds are similar.

The third essential element of this approach to filiation is that repro-
duction/procreation/birth and adoption trigger an interdependency status.
Other meaningful relationships between adults and children could also
lead to an interdependency status. Indeed, if relationships share the same
content, functions, and qualities, they should have similar legal effects.

There are obvious differences to highlight regarding relationships be-
tween adults and relationships between adults and children, so some nu-
ances are in order. David Archard identifies a few of these differences: a

72 One of these words only.

73 For example, ‘movable’ is a residual category. It means, “[a]ll other property, if not
qualified by law, is movable” (art 907 CCQ). Property is either movable or immovable.
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relationship between a parent and a child “is one between an independent
superior and a dependent subordinate” 74 and “lovers and friends are cho-
sen, whereas a child does not choose her parents.””> While these differ-
ences may oversimplify choice and dependency—for example, the circle of
life may render older parents as vulnerable as children—they do resonate
more in public and social law than in private law.” As John Eekelaar ex-
plains, the biggest difference between adult relationships and adult-child
relationships is that children are dependent and vulnerable. He writes
how “[a]ll actions between parents and children must in principle be open
to scrutiny because of children’s vulnerability to harm and exploitation.”?
Here again, even if these differences are also part of private law, exploita-
tion and harm resonate with the logic of public law. In private law,
adults—especially in a scheme where intention is central-—choose,
through their actions, to have or build relationships with children. Some-
times, adults do not have a choice. Children likely never choose, but there
are mechanisms to protect their interest beyond private law. When rela-
tionships are catastrophic and detrimental to the well-being of children,
social and public law come into play. The State intervenes and tries to
prevent harm to vulnerable minors. This does not mean that relation-
ships between adults and children are automatically disqualified from
private law and from interdependency status. These relationships, from a
private law perspective, remain relationships of interdependency or de-
pendency with emotional and economic aspects.

As with adult interdependency, the proposed scheme builds on exist-
ing rules and allows for parties to claim an interdependency status. It is
possible to assume that the current formal scheme fulfills some functions,
such as certainty, but that other relationships could be included in the
Code on the basis of reproducing similar characteristics. In contrast with
adult relationships, it would not be possible to opt-out. As previously ex-
plained, the rules of filiation differ depending on the types of filiation and
on whether the parent is a birthing person or not. However, generally
speaking, the ‘regular’ rules rely on a mixture of title and possession. Ti-
tle relies on the act of birth. I propose to have title rely on the declaration
of birth and to allow conflicting declarations to be adjudicated by a
judge.” Detailed modifications to the rules governing the establishment of
filiation are suggested above, but what is innovative here is that it would

74 David Archard, Children: Rights and Childhood (London, UK: Routledge, 1993) at 192.
75 Ibid.

76 See Eekelaar, supra note 8 at 90.

7T Ibid.

78 See for example declaratory mechanisms Family Law Act, supra note 49, s 31, and
Children’s Law Reform Act, RSO 1990, ¢ C-12, s 13.
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be possible to claim a parent-child or adult-child interdependency status
on the basis of functional similarity with these rules. While form and
rules remain important, other relationships could be included on the basis
of being functionally equivalent to current recognized relationships of
economic and emotional interdependency.

It is important to point out that interdependency status can develop
over the course of a relationship, too. As such, interdependency status
would be triggered by the classical dyad of title and possession of status.
However, in the event where there is no title, a person could, by relying
on modified possession of status, claim interdependency status. To claim
this status, the child or the adult (or both) in the relationship would need
to demonstrate that they meet the requirements for modified possession
of status. Modified possession of status would differ from possession of
status on several accounts. Traditional possession of status relies on frac-
tatus, fama and nomen (name). It generally must begin at birth and con-
tinue uninterrupted. Its length is variable, but it normally ranges be-
tween 16 and 24 months, the latter being what Bill 12 codified at article
524 CCQ.™ Modified possession of status would not include nomen—as is
recognized by leading case law—and would not necessarily begin at birth,
with some exceptions aimed at addressing parents trying to exclude other
parents. It could start before birth of after birth in specific scenarios, such
as in the case of a parental project or step-parenting. The duration of pos-
session of status would need to be informed by data and expertise about
meaningful relationship formation. Once modified possession of status is
established, the same test as the test to recognize adult interdependency
could apply. However, given the fact that the child is likely always the
vulnerable party to the relationship, the test should be applied from their
standpoint. First, should the relationship end (or transform), would the
socio-affective (emotional) and economic well-being of the child be jeop-
ardized? Second, if the answer to the question is yes, would a child in a
similar situation have reasonable expectations that the relationship was
one of emotional and economic interdependency? Let us apply the test to
examples.

The first example is the ‘mainstream’ hypothesis. The filiation of a
child born of a man and a woman in an intimate relationship would be es-
tablished using mostly existing rules. Both the man and the woman
would fill a declaration of birth and would send it to the Registrar of Civil
Status. The Registrar would draw an act of birth. One can assume for the
purposes of this example that the parents would meet the requirements
for possession of status. This child’s filiation could not be contested or
claimed. As will be explained later, this does not mean another relation-

79 See Droit de la famille— 1528, 2015 QCCA 59 at para 29.
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ship of interdependency could not arise. All in all, for the vast majority of
situations, the proposed rules would not change anything.

Relationships with a child born through a surrogacy agreement is the
second example. The example has two sub examples: a scenario where
everyone agrees as to who are the child’s parents, and one where someone
disagrees. In a scenario where everyone agrees, the intended parents
would both declare birth and meet the requirements for possession of sta-
tus, with the consequences it entails. In a scenario where the surrogate
and the intended parent(s) disagree as to who will be the parent of the
child, the surrogate, and the intended parent(s) would declare birth speci-
fying that there is a contestation as to the filiation of the child.s° The Reg-
istrar of Civil Status would not issue an act of birth until the filiation is
established through a court declaration. Nothing under these proposed
rules would prevent more than two parents from declaring birth, and if
these declarations are non-contentious, plurifiliation would easily be in-
cluded in the Code. If plurifiliation remains excluded from the edifice of
filiation, it should be done explicitly.

The third example is when a step-parent or child claims interdepend-
ency status. While more careful consideration is required for this scenar-
10, different rules would apply depending on who claims the status. A pre-
sumption of interdependency for adult-child relationships should play in
favour of a child. A step-parent would need to demonstrate modified pos-
session of status. To do so, they would need to prove that, during a period
of time to be determined, they treated the child as if it were their own
(tractatus) and third parties believed or knew that this person assumed
the role of parent to the child (fama). Once modified possession of status
is demonstrated, the test evaluating interdependency would apply.
Should the relationship end (or transform), would the emotional and eco-
nomic well-being of the child be jeopardized? Second, if the answer to the
question 1s yes, would a child in a similar situation have reasonable ex-
pectations that the relationship was one of emotional and economic inter-
dependency? If so, interdependency status exists and the relationship be-
tween the adult and the child should be understood as a parent-child rela-
tionship akin to filiation by reproduction. This relationship could be es-
tablished while one of the parents of the child and the step-parent are
still together and it would not exclude the other parent. The duration of
and criteria for modified possession of status should be carefully selected
as relationships of interdependency would provide a status and entail le-
gal effects. Special awareness should be given to family violence and coer-

80 Specific rules about surrogacy could be found in regulations, allowing for flexibility in
the specifics, but continuity and logic in the Code.
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cive control before granting such statuses.’! These effects will be consid-
ered in greater detail in the following part.

II. Recoding Relationships: Locating Status and Allocating Effects

The Book on the Family was a historical and contextual necessity. Po-
litical choices were made. To ensure family law survives beyond the con-
temporary period of socio-political changes, it must be better integrated in
private law and in the Civil Code of Québec. Where do relationships and
interdependency statuses fit in the Code? And what are their effects? This
section proposes to recode relationships of interdependency and their ef-
fects in the Civil Code of Québec.

For a theory of relationships of emotional and economic interdepend-
ency to work, some recoding is necessary. Recoding is important. In a civil
code, structure can send a message as strong as the rules. Recoding can
counteract ideas that are currently prevalents? and criticized in family
law theory, such as family law being “peripheral to the heart of law,” “the
periphery of private law,” “ambiguously situated in an area that is nei-
ther entirely private nor entirely public,” and of a “policy-oriented es-
sence, which makes [it] local and contingent.”s3 Carefully inscribing rela-
tionships and families in the Code can show that ‘family matters’ are an
integral part of private law in Quebec and that family law is not excep-
tional.84 This section is about locating statuses coherently in the Code and
allocating their effects (rights, duties, obligations, responsibilities, and
powers).

Recoding the CCQ is further required, because principles now found
in the Book on the Family are inconsistent with principles elsewhere in
the Code and are overly reliant on a formal understanding of family ties.
The Book on the Family bends rules to make them look like they are inte-

81 T am grateful to peer reviewer 3 for their insightful comments about family violence,

heteronormativity, and the importance of considering coercive control when thinking
about family law reform.

82 See e.g. David Bradley, “A Note on Comparative Family Law: Problems, Perspectives,

Issues and Politics” (2005), online (pdf): Oxford University Comparative Law Forum
<www.ouclf.law.ox.ac.uk> [perma.cc/ HC2M-RC5L)].

83 Maria Rosaria Marella, “Critical Family Law” (2011) 19:2 Am UJ Gender Soc Pol’y & L
721 at 721, 726 [italics omitted].

84 See Jill Elaine Hasday, Family Law Reimagined (Cambridge, Mass: Harvard
University Press, 2014) at 15; Janet Halley & Kerry Rittich, “Critical Directions in
Comparative Family Law: Genealogies and Contemporary Studies of Family Law
Exceptionalism” (2010) 58:4 Am J Comp L 753; “Introduction” in Erez Aloni & Régine
Tremblay, eds, House Rules: Changing Families, Evolving Norms, and the Role of Law
(Vancouver: UBC Press, 2022) 3 at 8-9.
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grated in the edifice of the Code, but they do not respect basic civil law
principles. For example, the family patrimony is not truly a patrimony
and rules surrounding marriage contracts are inconsistent with general
rules on obligations. Most importantly, the rules are not about actual re-
lationships and their qualities, but about the requisite entry criteria to
have a relationship legally recognized, regardless of the actual qualities
and content of the relations.85 This means that citizens in the exact same
situation when it comes to the qualities and nature of their relationships
are treated differently in private law, despite being similarly treated in
other contexts.s6 Family law principles should be flexible and abstract
enough to evolve with time, to adapt to new realities, and to be consistent
with other fundamental principles found in the Civil Code of Québec.
Even in the eighties, the members of the Committee on the Law of Per-
sons and Family Law were aware of the risk of inconsistency in the Book
on the Family.s” Relationships— as opposed to just marriage, for exam-
ple—should be better integrated in the Code, from elements that are so
fundamental that they cannot be contracted out, to elements that can be
the object of a contract, to limitations on ownership rights or
claims/créances, and more.

A. Locating Status

In Quebec family law, statuses have consistently been triggered by
formalities and by a formal account of how relationships can be integrat-
ed in the Civil Code. The law of persons is undeniably associated with the
notion of status. A status entails certain effects a legal subject is not free
to contract out of. However, status does not have to depend solely on the
accomplishment of formalities, on contractual logic, or on an institution.
All this, and more, could trigger a status. Nothing prevents a factual situ-
ation from triggering a status. A status—here, one of interdependency—
could be triggered by the qualities of a relationship, since a civil status is
the “[e]nsemble des qualités inhérentes a la personne, que la loi prend en

85 See Moore, “La consécration”, supra note 19 at 7.

86 See Belleau, L'amour et IEtat, supra note 15; Robert Leckey, “Families in the Eyes of
the Law: Contemporary Challenges and the Grip of the Past” (2009) 15:8 Institute for
Reseach on Public Policy (IRPP) Choices 2 at 528, online (pdf): <irpp.org/wp-content/
uploads/assets/research/family-policy/families-in-the-eyes-of-the-law/vol15n08.pdf>
[perma.cc/Z4T7-KBM9].

87 See Claire I’Heureux-Dubé, “La famille — relations d’ordre personnel” in Codification :
Valeurs et langage - Actes du colloque international de droit civil comparé (Montreal:
Conseil de la langue frangaise, Université McGill, Université de Montréal, 1985) at
201-2; Edith Deleury & Michéle Rivet, “Observations sur la premiére partie du Rap-
port de 'O.R.C.C sur la famille” (1975) 16:3 C de D 603 at 604.
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considération pour y attacher des effets,’®8 or, “[d]Jans une acception large,
Iétat de la personne s’entend de I'ensemble des qualités de la personne
que la loi prend en considération pour y attacher des effets juridiques.”s?
Status is inherently about qualities. The relationship itself, and not its
form, should grant the law capacity to regulate it.

This recoding does not claim to be exhaustive. It represents a starting
point to launch a discussion as to how intimate and personal relation-
ships of economic and emotional interdependency could be included in the
Civil Code to provide abstraction, inclusivity, flexibility, and consistency.
The best way to highlight the proposed modifications to the structure of
the Code is through tables. When explanations are necessary, they can be
found under the tables. Modifications are provided in italics.

Figure 1

Livre 1 — Des personnes Book 1 — Persons
Titre 1 — De la jouissance et de Title 1 — Enjoyment and exer-
I'exercice des droits civils cise of civil rights
Titre 2 — De certains droits de la Title 2 — Certain personality
personnalité rights
Titre 3 — De certains éléments rela- Title 3 — Certain particulars re-
tifs a I’état des personnes lating to the status of persons
Titre 4 — De la capacité des per- Title 4 — Capacity of persons
sonnes

Nothing would change when it comes to the titles of the First Book of
the Code, reproduced by figure 1. In terms of structure, it is logical to in-
clude interdependency statuses here, as it is the part of the Code con-
cerned with the status of persons. Including family relations in the First
Book is not a radical idea, as it would be consistent with what was done
prior to the eighties in Quebec® and what is done today in the French
Civil Code.*!

Modifications would take place in Title 3 of Book 1 and would look like
this:

88 Léon Roy, De la tenue des registres de l'état civil dans la province de Québec (Québec,
1959) at 13.

89 Fdith Deleury & Dominique Goubau, Le droit des personnes physiques, 5th ed
(Cowansville, QC: Yvon Blais, 2014) at para 361.

90  See arts 115-245j CCLC.
91 See arts 143—387-6 C civ.
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Figure 2

Titre 3 — De certains éléments relatifs a
Iétat des personnes

Chapitre I — Du nom

Chapitre II — Du domicile et de la
résidence

Chapitre III — De I'absence et du dé-

cés

Chapitre IV - Des relations
d’interdépendance entre adultes
Chapitre V. — Des relations
d’interdépendance entre adultes et
enfants

Chapitre VI — De l'autorité parentale

Chapitre VII — De [l'obligation ali-
mentaire

Chapitre VIII — Du registre et des
actes de I'état civil

Title 3 — Certain particulars relating to
the status of persons

Chapter I — Name

Chapter II — Domicile and resi-
dence

Chapter III — Absence and death

Chapter IV — Relationships of in-
terdependency between adults

Chapter V — Relationships of in-
terdependency between adults and
children

Chapter VI — Parental authority

Chapter VII — Obligation of sup-
port

Chapter VIII — Register and acts
of civil status

Except for the new chapters provided in italics, this is in line with the
former structure of the Code. It is logical to include these relationships in
the Book on Persons, as they include some elements which one cannot
contract out of. These elements are both noncommercial and extrapatri-
monial in nature, and are profoundly intertwined with the self, the legal
subject, and the legal person. Moreover, the family is neither a legal enti-
ty nor a legal person, and it is therefore misleading to have a Book on the
Family with legal consequences attached to ‘the family.”?? This proposed
structure makes it clear that the family is not a legal entity.

The breakdown of the two new chapters of Book 1 would look like this:

92 While this article is not interdisciplinary in nature, a sociological analysis would enrich

my framework.
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Chapitre w - Des
d’interdépendance entre adultes

relations

Section I — Relations conjugales
§1. Mariage
§2. Union civile
§3. Union de fait
§4. Absence d’interdépendance

Section II — Autres relations

Chapitre 1% - Des relations
d’interdépendance entre adultes et enfants

Section I — Relations filiales
Disposition générale

§1. Reproduction

§2. Adoption

§3. Effets

Section II — Autres relations

Chapter IV — Relationships of interde-
pendency between adults

Section I — Conjugal relationships
§1. Marriage
§2. Civil union
§3. De facto union
§4. No interdependency
Section II — Other relationships
Chapter V — Relationships of interde-
pendency between adults and children
Section I — Filial relationships
General provision
§1. Reproduction
§2. Adoption
§3. Effects
Section II — Other relationships

In Chapter IV, under Section I, the subsection on marriage would in-
clude the current articles about marriage and the solemnization of mar-
riage, proof of marriage, nullity of marriage, and extrapatrimonial rights
and duties of spouses. It would also include separation from bed and
board. Similarly, the rules on the formation, effects, and dissolution of civ-
1l unions would be found under the second subsection. The inclusion of the
institution of civil union in the Code should be questioned now that mar-
riage is open to same and opposite sex couples and since the proposed
framework would include de facto unions, but this is beyond the scope of
this article.

The third subsection would provide a definition of de facto unions and
would make clear that this kind of union is similar to marriage and civil
unions, and thus triggers an interdependency status. The fourth subsec-
tion would contain the test explained earlier. It would provide for spouses
whose conjugal unions are not relationships of economic and emotional
interdependency to contest the interdependency status. The second sec-
tion (Section II — Other relationships) would allow for adults in a rela-
tionship of economic and emotional interdependency that is not conjugal
to claim interdependent status.
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Chapter V, Relationships of Interdependency between Adults and
Children, would open with a general provision about the equality of chil-
dren regardless of their circumstances of birth, but it would not include a
right to have one’s filiation established, as this can hardly be framed as a
right and is not enforceable.?® The rules explained in part I.B. of this arti-
cle would be found under these subsections and would look like this:

Figure 4

Section I — Relations filiales Section I - Filial relationships

Disposition générale General provision
§1. Reproduction §1. Reproduction
Modes d’établissement Modes of establishment
Déclaration Declaration

Regles générales General rules

Déclarations conflictuelles
Possession

Regles générales

Possession modifiée
Présomption
Reconnaissance volontaire

Reconnaissance involontaire

Conflicting declarations
Possession

General rules

Modified possession
Presumption
Voluntary acknowledgement

Involuntary acknowledgement

Actions Actions
Régles générales General rules

Rules specific to assisted repro-
duction (of any kind)

Regles particuliéres a la reproduc-
tion assistée (de tous les types)

The second subsection (see figure 3), on adoption, would mostly use the
current rules, which were modified in 2017.94

The third subsection of Chapter V, Section 1 (see figure 3)—the sec-
tion on the effects of filial relationships—would include the mandatory ef-
fect of filiation: maintenance. Maintenance does not need to be under-

9 Contra 522.2 CCQ. It is unfortunate that this amendment was integrated to the Civil
Code.

94 See Bill 113, An Act to amend the Civil Code and other legislative provisions as regards
adoption and the disclosure of information, 1st Sess, 41st Leg, Quebec, 2017 (assented
to 16 June 2017), SQ 2017, ¢ 12.
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stood as an attribute of parental authority, and can instead be seen as a
patrimonial effect of filiation. It could also arise without parental status.
The second section of Chapter V would target other adult-child relation-
ships and would allow claims for interdependency status. It would also
include an article on how reproduction is a residual category. The rules
about the act of birth found in Book 1 would need to be modified to make
clear that there is no need for corroboration between the attestation of
birth and the declaration of birth, and to anchor the act of birth in the
declaration of birth for all parents.

The Book on Persons would contain three final chapters, two of which
would be moved from the former Book on the Family, and one of which is
already in the Book on Persons. Chapter VI would be on parental authori-
ty, Chapter VII on the obligation of support associated with interdepend-
ent statuses (which will be considered in greater detail in the next sec-
tion), and the last chapter, Chapter VIII, “Register and Acts of Civil Sta-
tus”, would remain unchanged but for the modifications to the articles on
the act of birth.

B. Allocating Effects

While integrating relationships of economic and emotional interde-
pendency in the Code would be a welcome change, their recognition must
entail legal effects for the status to be meaningful. This subpart first allo-
cates the effects of interdependency statuses and includes them in the
current mechanisms found in the Code. To begin, mandatory effects are
explored, and effects one can opt in or out of are described after. Second,
this subpart considers the consequence of such an understanding on four
accounts: consistency within the Code, the shift in the normative project
of the regulation of intimate life, consistency with the law outside of the
Code, and other practical and theoretical advantages.

Eflects

In terms of recoding the effects, some would be found in the Book on
Persons, making them mandatory. Mandatory effects would include, in
addition to the extrapatrimonial rights and duties associated with inter-
dependency statuses, the obligation of support, parental authority, prior
claims on identified property (family patrimony), compensatory allow-
ance, and restrictions to ownership rights or lease agreements (family
residence). Other effects or legal mechanisms would be integrated in the
book in which they belong. For example, the current effects of marriage or
civil union contracts would become part of the Book on Obligations and
the Title on Nominate Contracts. To be consistent, it should, at least, be
renamed a conjugal contract.
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The first group of mandatory effects of relationships of economic and
emotional interdependency concern both parent-child and adult-child re-
lationships. Parental authority would roughly remain untouched, but
would be moved to the Book on Persons. It makes sense to have parental
authority and tutorship in the same book, as they are, to a certain extent,
two sides of the same coin. Maintenance, as mentioned above, should be
seen as a mandatory effect of filiation. This would clarify that even if pa-
rental authority is withdrawn, maintenance obligations continue to exist.

While moving parental authority to the Book on Persons may seem
questionable, it is justifiable when one analyzes the current articles on
parental authority and its nature. The current Title on Parental Authori-
ty contains sixteen articles. These articles mostly concern extrapatrimo-
nial elements of the relationship between a child and an adult. For exam-
ple, articles 597, 598, and 602 provide for illustrations of the extrapatri-
monial nature of parental authority. They read as follows:

597. L’enfant, a tout age, doit respect a
ses peére et mére ou a ses parents.

598. L’enfant reste sous I'autorité de
ses péere et mére ou de ses parents
jusqu’a sa majorité ou son émancipa-
tion.

602. Le mineur non émancipé ne peut,
sans le consentement du titulaire de
Tautorité parentale, quitter son domicile.

597. Every child, regardless of age, owes
respect to his father and mother or to
his parents.

598. A child remains subject to the au-
thority of his father and mother or of his
parents until his majority or emancipa-
tion.

602. No unemancipated minor may
leave his domicile without the consent
of the person having parental authority.

Respect, in article 597 CCQ, is undoubtedly extrapatrimonial, as is

the authority found in article 598 CCQ and the possibility to leave the
domicile (art 602 CCQ). In addition, it is impossible to ‘opt out’ or contract
out of parental authority. Such authority used to be found in the First
Book of the CCLC, at a time when it was seen as a puissance paternelle. A
puissance amounted to authority granted by the State to an individual so
that this individual had powers over other human beings, children, or
women. While it has changed today, it remains, in nature, extrapatrimo-
nial and attached to the status of persons. It should be noted that a power
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is generally a prerogative used to act in the interest of another.% In terms
of its nature, parental authority is about powers and duties.%

The second group of mandatory effects is related to relationships of
economic and emotional interdependency between adults. As the proposed
structure of the First Book shows, conjugal unions should now be com-
prised of both de jure and de facto unions. The definition of de facto
spouse could be in line with definitions outside of the Code for consisten-
cy. The effects of marriage, civil union, and de facto union would be found
in the First Book of the Code. This would include: rights and duties of
spouses (art 392 CCQ), name (art 393 CCQ), moral and material direction
[of the family] (art 394 CCQ),*" choice of residence (art 395 CCQ), and
contributions to the expenses [of the household] (art 396 CCQ). Article
397 CCQ, which provides that

397. [1]’époux qui contracte pour les be- 397. [a] spouse who enters into a con-
soins courants de la famille engage aussi | tract for the current needs of the fami-
pour le tout son conjoint non séparé de ly also binds the other spouse for the
corps. whole, if they are not separated from

. .. , IR bed and board.
Toutefois, le conjoint n’est pas obligé a la
dette s’il avait préalablement porté a la However, the non-contracting spouse
connaissance du cocontractant sa volonté | is not liable for the debt if he or she
de n’étre pas engagé. had previously informed the other

contracting party of his or her unwill-
ingness to be bound.

would probably need to be included in the Book on Obligations or in the
Title on the Common pledge of creditors (arts 2644 CCQ and ff). Articles
398 and 399 CCQ, concerned with the mandate or representation powers,
fit nicely in the current chapter on the mandate, which is Chapter IX of

9  See Madeleine Cantin Cumyn, “The Legal Power” (2009) 17:3 Eur R of Priv L 345 at
355.

96 Even if she was referring to the former puissance paternelle, Groffier-Atala wrote how
“[l]a puissance paternelle était définie par la doctrine québécoise récente comme
Tensemble des pouvoirs que la loi accorde aux pére et mére sur la personne de leurs en-
fants mineurs pour leur permettre de remplir leurs devoirs de parents™ [footnotes
omitted]: Ethel Groffier-Atala, “De la puissance paternelle a l'autorité parentale”
(1977) 8:2 RGD 223 at 223. Thinking of the puissance paternelle or autorité parentale in
terms of powers and duties and its attributes in terms of right and duty is theoretically
sound.

97 This article would likely need to be modified to remove the reference to “parental au-
thority.” Conjugal and filial relationships should be seen independently. While at some
point, puissance maritale had conjugal and filial connotations, it is time to operate a di-
vide.
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the Second Title (nominate contracts) of the Fifth Book (obligations). Arti-
cle 400 CCQ, discussing the possibility for spouses to apply to the court
when they “disagree as to the exercise of their rights and the performance
of their duties,” could be inserted in different parts of the Code, but the
First Book could be good fit. Finally, the compensatory allowance rules
should be integrated into the section on unjust enrichment.

When it comes to the family residence and the family patrimony, it is
important to ask what exactly articles 401 to 426 CCQ are about and who
they should apply to. Does their subject matter concern limitations to the
right of ownership? Claims? Prior claims? Limitations to leases? The an-
swer is likely all the above. First, the articles on the family residence lim-
it the legal prerogatives of an owner concerning the family home and
movable property serving for the use of the household. Specifically, it pre-
vents one spouse from, “without the consent of the other, alienat[ing], hy-
pothecat[ing] or remov[ing] from the family residence the movable proper-
ty serving for the use of the household.” It would be logical to include
these provisions in the Book on Property. There is also an article prevent-
ing subleasing or lease termination without the consent of the other
spouse.? This provision could be integrated within the law of obligations,
in the Title on Nominate Contracts and the section about special rules for
leases of dwellings.

Second, scholars in Quebec have critiqued the nature and qualifica-
tion of the family patrimony. While it is essential to balance economic
disadvantages at the end of a conjugal relationship, it should not be done
through the family patrimony in its current form, because this device
does not respect basic civilian principles related to the law of persons, the
law of obligations, debtor/creditor law, and property law. The articles on
the family patrimony specify how to determine the value of a group of as-
sets, assumed to be common to most couples, and share them in value
“regardless of which [of the spouses] holds a right of ownership.”1% For
Ernest Caparros, the family patrimony was a créance égalisatrice, a claim
at the end of the marriage or a matrimonial regime; specifically, an im-
perative secondary regime (Régime maitrimonial légal impératif).1°t He
was theoretically opposed to the family patrimony and qualified it as a
“virus décodificateur.”192 He wrote that “une connaissance et une compré-

98 Art 401 CCQ.
9 See art 403 CCQ.
100 Art 414 CCQ.

101 See Ernest Caparros, “Le patrimoine familial : une qualification difficile” (1994) 25:2
RGD 251 at 266-67.

102 Jbid at 267.
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hension insuffisantes de notre ordonnancement juridique codifié permet-
trait d’expliquer que le législateur ait senti le besoin de créer une nouvelle
section dans ce livre IT du Code civil du Québec.”103 If the family patrimo-
ny is a claim, it should be codified accordingly. If it is a matrimonial re-
gime, it should be codified as such and be found in the Book on Obliga-
tions. While one can be ideologically opposed to Caparros, his legal anal-
yses of the nature and qualification of the family patrimony are accurate.
It demonstrates an incredible richness for civil law to be abstract, flexible,
and coherent enough so that conservative (Caparros’, for example) and
liberal views (my own) of the family can be found in the analysis of the
same legal devices.

The last mandatory effects are obligations of support. The obligation
of support generally targets both adult-child and adult-adult relation-
ships. I suggest extending it to all relationships of economic and emotion-
al interdependency. The possibility of claiming an obligation of support
would thus be available to all, though not everyone would be entitled to
support. Support would remain subject to guidelines when it comes to
children and would rely on a means and needs analysis for other relation-
ships. It would be moved to the First Book, the Book on Persons. While
the nature of the obligation of support tends to be under-documented and
under-analyzed in civil law—especially since the new Code came into
force—Michel Tétrault writes, “[I]’obligation alimentaire est I'expression
du concept d'interdépendance et de solidarité entre certains membres de
la famille.”10¢ Now that the contours of the family in law have expanded,
and since this work proposes to move family law’s basis toward relation-
ships of interdependency, what makes an obligation alimentary? Ethel
Groffier, citing French author Jean Pélissier, suggested in 1969, “[c]e
n'est pas lorigine familiale ou non dune obligation qui donne a
lobligation un caractére alimentaire. C’est sa destination. Sont alimen-
taires toutes les prestations qui ont pour but d’assurer a une personne be-
sogneuse des moyens d’existence.”1% Obligations of support sustain indi-
viduals’ situations of interdependency. They originate from relationships
based on solidarité and interdépendance. There are some conceptual hur-
dles to the analysis of support obligations originating from France and
published before divorce was possible. Support obligations used to mate-

103 Jbid at 254.

104 Michel Tétrault, Droit de la famille, volume 2 : L'obligation alimentaire (Cowansville,
QC: Yvon Blais, 2011) at 1.

105 Ethel Groffier, Lobligation alimentaire en droit de la famille comparé (Office de
révision du Code Civil, 1969) at 3, citing Jean Pélissier, Les obligations alimentaires
(Paris, 1961) at 2.
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rialize in a different context with a different scope.1% The nature of sup-
port obligations is complex, but nothing prevents them from attaching to
interdependency status when and if need be. Support obligations are at-
tached to the person. They are rooted in a specific type of relationship.
The form of these relationships should matter less (now) than their con-
tent (proposed framework). While they raise policy and social concerns,
from a private law perspective, it is sound to attach them to relationships
of economic and emotional interdependency. Support obligations should
be seen as something one cannot contract out of, at least not before or
during the relationship. This mandatory effect of interdependency status-
es should be located in the First Book of the Code.

The last element to address is the marriage or civil union contract.
Quebec has a default regime—the partnership of acquests—applicable to
all de jure spouses who did not elect for another type of contract to regu-
late the pecuniary consequences of their unions. The default regime
should also apply to de facto conjugal relationships, although some ad-
justments to the rules may need to be made.1°” For now, in order to avoid
the problems that have arisen in the context of de facto relationships,108
the default regime should also apply to qualifying non-conjugal adult re-
lationships. Until we have evidence that non-conjugal adults in interde-
pendency relationships do not have an expectation of property division, it
is safer to include them in accordance with the proposition that the quali-
ties of relationships take precedence over their type. The scope of the de-
fault regime might also need to be revisited and other options could be
found in the Code, as it is the case now with the partnership of acquests
and separation as to property. Furthermore, whether a default regime is
a contract should be debated between experts in the course of further
family law reform. We should learn from the past experiences of matri-

106 An analysis of the transformation of the articles in the CCLC and the CCQ shows how
the obligation has fluctuated. At some point, the wife was not included in the article,
but the mother-in-law and father-in-law were. Compare arts 165, 166, 167 CCLC to art
633 CCQ (1980), art 585 CCQ as it appeared on 20 June 1996 and art 585 CCQ as it
appeared on 24 June 2002.

107 This proposition differs from the Roy Report of the Comité consultatif sur le droit de la
famille, which suggests that the common child is the fulecrum of family law, and pro-
poses to “respect” the autonomy of de facto spouses, supra note 20 at 58-59, 68-98, 99—
104.

108 See Nova Scotia (Attorney General) v Walsh, 2002 SCC 83; Quebec AG v A, supra note
13; Hélene Belleau, “One Myth Leads to Another: From Ignorance of the Laws to the
Presumption of Informed Choice among de Facto Spouses” in Erez Aloni & Régine
Tremblay, eds, House Rules: Changing Families, Evolving Norms, and the Role of the
Law (Vancouver: UBC Press, 2022) 213 at 220, 224-25.
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monial regime reform!% and not act in a reactionary fashion. In the Civil
Code of Lower Canada, matrimonial covenants were found in Book Third
(“of the acquisition and exercise of rights of property”), Title Fourth (“of
marriage covenants and of the effect of marriage upon the property of the
consorts.”) Articles regarding conjugal contracts should be recoded in the
Book on Obligations, with necessary adjustments.

Conceptual Consequences

What are the broader consequences of this proposed regime on under-
standing families, individuals, and relationships of economic and emo-
tional interdependency? In summary, such a theory would increase con-
sistency within the Code. The Book on the Family distorts the basic prin-
ciples of property, persons, and obligations. It uses terminology that is of-
ten inadequate and navigates between core concepts in an imprecise
manner. Status, intent, and formalities are used in inconsistent ways, yet
the very nature of a Code leads jurists to believe the Book on the Family
is logical and systematic. It is not. Further, the Code suggests that the
family is a legal entity, something it absolutely is not. An approach based
on relationships of economic and emotional interdependency infuses the
Code with consistency, since it builds upon the notion of status and its
mandatory and optional effects. It respects the principles of the law of
persons, property, and obligations. It focuses on the nature of relation-
ships, not their form. The family’s legal regime should free itself of preju-
dices and constructs about the form of meaningful relationships and focus
on their content.

Second, a theory of relationships of economic and emotional interde-
pendency shifts the normative project of the regulation of intimate life.
Having a part of the Code called “The Family” is limiting and operates on
a problematic assumption about what a family is and why it matters in
private law. The family is bound to further evolve, and peoples’ experi-
ences fluctuate. Law regulates familial relationships because of their par-
ticular nature and specific challenges. Family law is about a particular
kind of interdependency, but nothing prevents this interdependency from
materializing in other settings. Private law should not favour one model
of intimate organization over another, especially if and when the relation-
ships operate similarly and the effects are equivalent. It should not stifle
fulfilling relationships on the basis of what it asserts an ideal family
model to be.

109 See generally Danielle Burman, “Politiques législatives québécoises dans
laménagement des rapports pécuniaires entre époux : d'une justice bien pensée a un
semblant de justice - un juste sujet de s’alarmer” (1988) 22:2 RJT 149.
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Third, such an approach would increase consistency between law in-
side and outside of the Code. There is an important gap between the con-
ception of the family in social, public, and private law. While it is beyond
the purpose of this article, there is also a disconnect between law and oth-
er fields (sociology and social work, among others). 119 From a legal stand-
point, focusing on relationships of interdependency could narrow these
gaps in many ways, the most obvious being the inclusion of de facto rela-
tionships—between adults, but also between adults and children—in the
Code. It would not solve all these inconsistencies, as some relationships
would still not be recognized and others will be recognized for the purpos-
es of certain laws but not others, but it would be a start.

There are other theoretical advantages. A theory of relationships of
economic and emotional interdependency provides flexibility and abstrac-
tion. It holds the potential to adapt with time through changing social
practices and evolving judicial intervention. It also helps to reach a bal-
ance between exceptional and regular situations. An approach focusing on
relationships of economic and emotional interdependency holds the poten-
tial to be transformative to family law in the Civil Code of Québec and
send the message that family law is private law.

Conclusion

This article proposes to shift the normative project of regulating inti-
mate behaviours in the Civil Code of Québec from ‘the family’ to relation-
ships of economic and emotional interdependency. In doing so, it suggests
moving away from a strictly formal understanding of meaningful rela-
tionships to an amalgamation of form and function. It then explains how
this would materialize in the Civil Code of Québec, both theoretically and
in practice. To do so, Part I presents a theory for adult relationships that
could be implemented in civil law and specifically in the Civil Code of
Québec. The theory of relationships of emotional and economic relation-
ships would centre the regulation of intimacy on the meaningful qualities
and characteristics of relationships, rather than focus on their form or
whether they fulfill formalities. Subsequently, this work expands this

110 Tn sociology, see Héléne Belleau, Carmen Lavallée & Annabelle Seery, Unions et désu-
nions conjugales au Québec : Rapport de recherche. Premiére partie : le couple, l'argent
et le droit (Montreal: Institut national de la recherche scientifique, 2017); Héléne Bel-
leau & Carmen Lavallée Unions et désunions conjugales au Québec : Deuxiéme partie :
Désunions et parentalité (Montreal: Institut national de la recherche scientifique,
2020). In social work, see Kévin Lavoie & Isabel Coté, “Tisser une trame relationnelle
autour de I'enfant : les affiliations familiales en contexte de gestation pour autrui et de
don d’'ovules” (2023) 1:239 Dialogue 67. For an example of the disconnect in law, see
Carmen Lavallée, Héléne Belleau & Alexandra Rivest-Beauregard, “Tenir lieu de pa-
rent au Québec : deux poids, deux mesures ?” (2023) 64:1 C de D 189.
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theory to include other relationships, namely adult-child relationships.
Part II focuses on how these developments would materialize in the Civil
Code of Québec, and it offers a draft for recoding the articles on relation-
ships. First, it describes where new and old relationships would be in-
cluded in the edifice of the Code, and second, it analyzes and recodes the
effects of these relationships. Finally, it argues that this new theory and
proposed recoding have various desirable conceptual consequences for civ-
il law as a whole, while also making the regulation of intimate behaviours
inclusive in Quebec private law. Rethinking the conceptual foundations of
family law in private law is fundamental at a time when, yet again, we
are awaiting a reform of family law.




