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JUDICIAL REVIEW OF RULEMAKING

Douglas Sarro*

ABSTRACT

Recently, there has been a push for courts to review rules made by the
executive for substantive reasonableness. While reasonableness review
may foster better-informed regulation, it also risks giving vested interests
disproportionate influence over rulemaking. By flooding rulemakers with
analyses emphasizing regulation’s costs and uncertainties about its bene-
fits, to which rulemakers must then respond so as to survive reasonable-
ness review, these interests can slow down and frustrate regulation de-
signed to benefit the public. Courts could mitigate this risk, however, by
applying reasonableness review in a way that recognizes the uncertainty
that attends the rulemaking process—including the limits it imposes on
rulemakers’ ability to refute alternative analyses of new rules’ likely costs
and benefits. This does not mean acquiescing in arbitrary decision-mak-
ing. To the extent rules’ effects are uncertain at adoption, courts can en-
courage rulemakers to revisit these rules post-implementation. Properly
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designed, reasonableness review can foster informed regulation that re-
sponds to new evidence and is less easily diverted from public-oriented
objectives.

RESUME

Récemment, des pressions ont été exercées pour que les tribunaux exa-
minent les regles édictées par Pexécutif sous 1'angle de leur caractere rai-
sonnable sur le fond. Si le controle du caractere raisonnable peut favoriser
une réglementation mieux informée, il risque également de conférer aux
intéréts en place une influence disproportionnée sur I’élaboration des
regles. En inondant les législateurs d’analyses soulignant les cotits de la
réglementation et les incertitudes quant a ses avantages, auxquelles les
décideurs administratifs doivent ensuite répondre afin de survivre au con-
trole du caractere raisonnable, ces intéréts peuvent ralentir et faire
échouer la réglementation congue pour le bien du public. Les tribunaux
pourraient toutefois atténuer ce risque en appliquant le controle du ca-
ractere raisonnable d’une maniére qui reconnaisse 'incertitude qui ac-
compagne le processus d’élaboration des regles, y compris les limites qu'il
impose a la capacité des décideurs a réfuter les analyses alternatives des
couts et avantages probables des nouvelles regles. Cela ne signifie pas
qu’il faille accepter des décisions arbitraires. Dans la mesure ou les effets
des regles sont incertains au moment de leur adoption, les tribunaux peu-
vent encourager les décideurs a réexaminer ces regles apres leur mise en
ceuvre. Correctement congu, le controle du caractere raisonnable peut
favoriser une réglementation éclairée qui répond aux nouvelles données
et qui est moins facilement détournée des objectifs publics.
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INTRODUCTION

EGISLATURES routinely delegate broad powers to the executive

to make regulations and other rules that affect our lives.! What role
should the courts play in reviewing these rules? Traditionally, Canadian
courts have limited themselves to determining whether rules were for-
mally authorized by legislation. In Katz Group Canada Inc. v. Ontario
(Health and Long-Term Care), the Supreme Court of Canada said it was
not for the courts to inquire into the “political, economic, social or par-
tisan considerations” that might have influenced rules’ design, nor to
consider whether rules “will actually succeed at achieving” their underly-
ing objectives.? On this view, arguments by affected parties about the
expected costs and benefits of new rules are to be weighed exclusively by
administrators. By contrast, judicial review of the substantive reasonable-
ness of adjudicative decisions by administrators has long been viewed as
uncontroversial. As the Supreme Court explained in Canada (Minister
of Citizenship and Immigration) v. Vavilov, “rationality and fairness” de-
mand that those who exercise “delegated public power,”? among other
things, “meaningfully account for the central issues and concerns raised
by [affected] parties.”* For example, an adjudicator may need to respond
to concerns that a decision will fail to achieve its intended purpose or
impose burdens disproportionate to its benefits.®

Prior to Vavilov, the Supreme Court issued a series of decisions sug-
gesting that adjudication and rulemaking are both subject to judicial re-
view for reasonableness.® Applying this standard, as defined in Vavilov,

1  This article uses 7ule as a shorthand for any forward-looking, binding obligation (or
exception to such an obligation) created pursuant to legislation.

2 2013 SCC 64 at para 28, citing Thornes Hardware Ltd v The Queen, 1983 CanLII 20
at 112-13 (SCC) [ Katz Group).

3 2019 SCC 65 at para 14 [ Vavilov].

4 Ibid at para 127. The Supreme Court has proved willing to quash decisions that fail to
meet this standard (see Mason v Canada (Citizenship and Immigration), 2023 SCC 21
at para 118 [ Mason]).

5  Sece e.g. Quebec (Attorney General) v Canada (National Energy Board), [1994] 1 SCR
159 at 177-81, 1994 CanLII 113 (SCC).

6  See Catalyst Paper Corp v North Cowichan (District), 2012 SCC 2 at para 16 [ Catalyst
Paper]; Green v Law Society of Manitoba, 2017 SCC 20 at para 20 [ Green]; West Fraser
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would mean assessing a rule’s compatibility not only with its enabling
statute but also with the factual record before the rulemaker (including
submissions by affected stakeholders).” Commentators and some appel-
late courts have argued that reviewing all administrative decisions under
the Vavilov framework would make for more coherent doctrine.® Others
have resisted this push, including the Court of Appeal of Alberta; they
similarly point to doctrinal grounds for treating rulemaking differently
from adjudication.’

Rather than focusing on doctrine, this article examines a perhaps
more compelling reason to resist stringent review of rulemaking: its po-
tential consequences for stakeholders. On this rubric, the idea of subject-
ing rulemaking to reasonableness review might seem unobjectionable at
first glance. If rulemakers need to justify their decisions in light of avail-
able evidence and submissions by affected stakeholders, they are less free
to engage in a number of problematic behaviours. These include shirking
(promulgating rules without doing much work to understand their likely
eftects),!® pandering (promulgating rules that are popular, but that the
public would not prefer if they had the time and resources to subject
these rules to closer examination),!! as well as deliberate catering to
vested interests.!? In Canada, where rulemakers generally have been

Mills Ltd v British Columbia (Workers’ Compensation Appeal Tribunal), 2018 SCC 22
at para 10 [ West Fraser Mills).

See supra note 3 at para 137.

See John Mark Keyes, “Judicial Review of Delegated Legislation—The Road Beyond
Vavilor” (2022) 35:1 Can J Admin L & Prac 69 at 71 [Keyes, “Beyond Vavilor”]; Mark
P Mancini, “One Rule to Rule Them All: Subordinate Legislation and the Law of Judi-
cial Review” (2024) 55:2 Ottawa L Rev 245; Portnov v Canada (Attorney General),
2021 FCA 171 at para 20 [ Portnov]; British Columbin (Attorney General) v Le, 2023
BCCA 200 at para 96 [ Le].

9 See e.g. Auer v Auer, 2022 ABCA 375 [ Auer CA], aff’d 2024 SCC 36 [Auer SCCJ;
John M Evans, “Reviewing Delegated Legislation After Vaviloy: Vires or Reasonable-
ness?” (2021) 34:1 Can J Admin L & Prac 1.

10 See Matthew C Stephenson, “Information Acquisition and Institutional Design”
(2011) 124:6 Harv L Rev 1422 at 1447-48.

11 See Jacob E Gersen & Matthew C Stephenson, “Over-Accountability” (2014) 6:2
Leg Analysis 185 at 188.

12 See Jerry L Mashaw, Reasoned Administration and Democratic Legitimacy: How Ad-
ministrative Law Supports Democratic Government (Cambridge, UK: Cambridge Uni-
versity Press, 2018) at 11, 164.
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under little to no obligation to consider stakeholder interests before
promulgating new rules, the risks of these behaviours are especially sali-
ent.!?

But reasonableness review can also serve as a vehicle through which
vested interests gain disproportionate influence over the rulemaking pro-
cess, especially when rulemakers are tasked with protecting a diffuse
group with little time or incentive to participate in the rulemaking pro-
cess (e.g., consumers or workers) by imposing burdens on a smaller
group of actors with considerable incentive and resources to participate
in this process (e.g., a regulated industry).'* As the United States’ expe-
rience with reasonableness review of rulemaking illustrates, regulated in-
dustries are well placed to present sophisticated projections of the costs
of new rules and to point out apparent flaws or sources of uncertainty in
rulemakers’ estimates of the potential benefits of these rules.!* Respond-
ing to these kinds of submissions with countervailing analysis is costly for
the rulemaker—perhaps prohibitively so.!¢ As such, to the extent reason-
ableness review is taken by courts to require rulemakers to respond con-
vincingly to these kinds of submissions before adopting new rules, it may
serve to embed a status quo bias in regulation that operates to the detri-
ment of the public.!” Rather than being proactive and addressing poten-
tial harms before they occur, a rulemaker operating under such a regime
may tend to intervene only after harm occurs and hence is easy to meas-
ure and prove.!

The adoption of reasonableness review need not lead to these con-
sequences, however, provided it is applied in a way that recognizes a vital
difference between adjudication and rulemaking. Adjudication is

13 See Alice Woolley, “Legitimating Public Policy” (2008) 58:2 UTLJ 153 at 162. For a
recent case study illustrating these risks, see Drew Yewchuk, Shaun Fluker & Martin
Olszynski, “A Made-in-Alberta Failure: Unfunded Oil and Gas Closure Liability”
(2023) 16:1 School Pub Pol’y Publications at 2-3.

14  See Wendy E Wagner, “Administrative Law, Filter Failure, and Information Capture”
(2010) 59:7 Duke LJ 1321 at 1333.

15  See ibid at 1338-39; Nicholas Bagley, “The Procedure Fetish” (2019) 118:3 Mich L
Rev 345 at 364-65.

16  See Wagner, supra note 14 at 1396-97, 1399.
17 See Bagley, supra note 15 at 363.
18  See Wagner, supra note 14 at 1422.
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concerned largely with past facts, which once found allow for the appli-
cation of substantive rules to a standing controversy.!” By contrast, rule-
making is concerned largely with future consequences, which are consid-
erably more uncertain.? This uncertainty makes it difficult, perhaps at
times impossible, for rulemakers to prove that their view of the likely
effects of new rules is more compelling than views advanced by stake-
holders.?! Courts should not expect the impossible. When the record is
capable of supporting multiple views about the effects of new rules,
courts should give rulemakers space to make value judgments about how
to proceed in the face of this uncertainty. This is justified not on account
of rulemakers’ expertise—they are no more qualified to make value judg-
ments than others—but rather their accountability to more democratic
branches of government.??

Deference to these value judgments need not last forever.?? Courts
engaged in reasonableness review could look to whether a rulemaker has
committed to review the effects of its actions after some period and hold
the rulemaker to this commitment. In this way, rather than serving to
ossify regulation by requiring upfront, comprehensive consideration of
every potential consequence of new rules, reasonableness review could
encourage rulemakers to continually learn and adapt to new evidence of
the effects of their rules. If reasonableness review is allowed to take this
form, concerns about the consequences of its adoption could be signifi-
cantly abated.

Part I of this article reviews the doctrinal debate over reasonableness
review. Part II sheds light on the potential consequences of adopting rea-
sonableness review by examining the role and relative power of different
interest groups in the rulemaking process. Part IIT expands on the alter-
native framework for reasonableness review described earlier. Part IV

19 See Samuel Beswick, “Retroactive Adjudication” (2020) 130:2 Yale L] 276 at 286-87.

20  See Cristie Ford, Innovation and the State: Finance, Regulation, and Justice (New York:
Cambridge University Press, 2017) at 223 [Ford, Innovation].

21  See Jeremy Kessler & Charles Sabel, “The Uncertain Future of Administrative Law”
(2021) 150:3 Dadalus 188 at 189, 191.

22 See Jeremy D Fraiberg & Michael J Trebilcock, “Risk Regulation: Technocratic and
Democratic Tools for Regulatory Reform” (1998) 43:4 McGill L] 835 at 847.

23 Contra Adrian Vermeule, Law’s Abnegation: From Law’s Empire to the Administrative
State (Cambridge, Mass: Harvard University Press, 2016) at 126, 154. For discussion,
see Part ITIL.D, below.
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considers how this framework could shed light on two related issues that
courts seem likely to revisit if they adopt reasonableness review of rule-
making: whether guidance also ought to be subject to substantive review
for reasonableness,?* and whether rulemaking and guidance alike ought
to be subject to review for procedural fairness.?®

I. THE DOCTRINAL DEBATE

Rules have long been reviewable for vires. As framed by Justice
Abella in Katz Group, this means examining whether a connection can
be drawn between the rule and its enabling statute. The rule must be
authorized under the terms of the statute and must not be “irrelevant,”
“extraneous,” or “completely unrelated” to the objectives behind that
authorization.?® Whether a rule meets this standard is nominally a ques-
tion of law on which no deference is owed to the rulemaker, but courts
are instructed to apply a “broad and purposive approach”? to interpret-
ing enabling legislation so that rules can be upheld “where possible.”?3
The standard does not allow courts to probe into the “political, eco-
nomic, social or partisan considerations” that might have influenced a
rule’s design or consider whether the rule “will actually succeed at achiev-
ing the statutory objectives.”? Nor may courts invalidate rules merely on
the basis of perceived shortcomings in the reasoning process that led to
their adoption, including a perceived failure to respond to arguments ad-
vanced by affected parties (whether before or after their adoption).3 Like
legislators, rulemakers are free to ignore arguments from affected parties,
take partisan political considerations into account, and rely on evidence

24 Guidance (or soft law) refers to policies, handbooks, and other documents produced by
administrators that offer interpretations of law and rules (see Justice Lorne Sossin &
Chantelle van Wiltenburg, “The Puzzle of Soft Law” (2021) 58:3 Osgoode Hall LJ
623 at 629-30).

25 For a compelling case for subjecting rulemakers to a duty of procedural fairness, see
Genevieve Cartier, “Procedural Fairness in Legislative Functions: The End of Judicial
Abstinence?” (2003) 53:3 UTL]J 217 [Cartier, “Procedural Fairness”].

26 Katz Group, supra note 2 at para 28.
27 Ibid at para 26.

28  Ibid at para 25 [emphasis removed].
29 Ibid at para 28.

30  See ¢bid at para 25.
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others might consider flawed.3! As long as the rules they produce are
authorized by and at least notionally promote the objectives of their un-
derlying statute, the court is to uphold them.

The vires test was thought to exist outside the standard of review
framework for substantive review of administrative decisions, but a tril-
ogy of Supreme Court decisions over the 2010s highlighted how these
regimes can run together.> In Catalyst Paper Corp. v. North Cowichan
(District), the Court applied the standard of review framework in respect
of a municipal by-law.3® In Green v. Law Society of Manitoba, a majority
of the Court applied this framework to rules promulgated by a law soci-
ety.3 And in West Fraser Mills Ltd. v. British Columbin, a majority of the
Court applied it to rules made by a workers’ compensation board.?* In
each case, a standard of reasonableness was applied and the rules at issue
were upheld.3® But this approach has not been unanimously embraced by
the Court: in West Fraser Mills, various minority opinions argued that
rules ought instead to be reviewed on a standard of correctness (given
that, under a traditional vires approach, the court does not defer to rule-
makers’ interpretations of their enabling legislation).?”

And, indeed, one could be forgiven for assuming that this apparent
shift from vires to reasonableness entails a more deferential approach to

31  See ¢bid at paras 39—40.

32 See John Mark Keyes, “Judicial Review of Delegated Legislation: Whatever Happened
to the Standard of Review?” (2015) University of Ottawa Faculty of Law, Working Pa-
per No 2015-3 at 1-2, online: <ssrn.com> [perma.cc/PS8KW-KZTR].

33 Supra note 6 at para 16. Adding to the confusion, Catalyst Paper was decided before
Katz Group but is not mentioned in Katz Group. In her dissent in Green, Justice Abella
suggested these cases ought to be read together: rules must be authorized by statute,
connected to statutory objectives, and otherwise reasonable as described in Catalyst
Paper (see Green, supra note 6 at paras 77-78).

34 Swpra note 6 at para 20.
35  Supra note 6 at para 10.

36  Sce Catalyst Paper, supra note 6 at para 36; Green, supra note 6 at para 5; West Fraser
Mills, supra note 6 at para 23.

37  See supranote 6 at para 111, Coté J, dissenting;, ¢bid at paras 114-16, Brown J, dissent-
ing; 2bid at para 127, Rowe J, dissenting.
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the review of rulemaking.?® But Chief Justice McLachlin’s majority opin-
ion in Catalyst Paper illustrates how, in this context, reasonableness re-
view counterintuitively serves to elevate the standard applicable to the
judicial review of rules. Reasonableness review takes the traditional vires
test and reads in an additional limit to the scope of authority deemed to
have been given to the rulemaker: not only must rules be formally au-
thorized by enabling legislation and connect to the objectives underlying
that authorization, but they must also be a reasonable exercise of the
authority delegated to the rulemaker.*

This limit, Chief Justice McLachlin says, derives from “the funda-
mental assumption ... that a legislature does not intend the power it del-
egates to be exercised unreasonably.”*° If rules were “partial and unequal
in their operation as between different classes; if they were manifestly un-
just; if they disclosed bad faith; if they involved such oppressive or gratu-
itous interference with the rights of those subject to them as could find
no justification,” they should be struck down unless legislation expressly
contemplates such action.*! This is because absent such language, we can-
not presume the legislature “intended to give authority to make such
rules.”?

Is reasonableness review now available for all rules, whatever their
source? Vavilov seems to suggest so, casting its new standard of review
framework as a “unified approach” to judicial review of “all types of ad-
ministrative decision-making.”#? If so, then the new, more stringent rea-
sonableness standard it outlines could have significant implications for
rulemaking. Vavilovr contemplates—in addition to checks for legal inva-
lidity, bad faith, and unjustifiable consequences—a close review of the
submissions and evidence before the rulemaker, as well as the rulemaker’s
asserted policy basis for its rules, to see whether the rules connect to these

38 The Federal Court of Appeal appears to have fallen into this confusion in International
Air Transport Association v Canadian Transportation Agency (see 2022 FCA 211 at
paras 186-91 [ IATA], aff’d 2024 SCC 30).

39 See Catalyst Paper, supra note 6 at para 12.
40  Ibid.

41 Ibid at para 21, citing Kruse v Johnson, [1898] 2 QB 91 at 99-100 (Div Ct UK). See
also Montréal v Arcade Amusements Inc, 1985 CanLII 97 at 405-06 (SCC).

42 Catalyst Paper, supra note 6 at para 21.
43  Supra note 3 at paras 11, 88.
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“factual constraints.”#* If the rule “is in some respect untenable” in light
of these constraints—for example, because it reflects a failure by the rule-
maker to “meaningfully account for the central issues and concerns raised
by [affected] parties” or the drawing of “conclusions [that]| were not
based on the evidence that was actually before [the rulemaker|”—then it
is unreasonable and therefore invalid (i.e., ultra vires).*

Yet doubts about whether it makes doctrinal sense to regard the Var-
tlov framework as extending to the judicial review of rulemaking linger.
John Evans cites the potential for “confusion” on the part of courts en-
gaging in a Vavilov-style reasonableness review of rulemaking.* Courts
are accustomed to applying a reasonableness standard to tribunal deci-
sions, where the standard “connot[es] judicial restraint.”# Accordingly,
they may misread the “reasonableness” label as a signal to defer to rule-
makers on the same matters on which tribunals have historically been
owed deference, like their interpretations of the boundaries of their au-
thority.*® In Evans’s view, the lack of procedural guardrails around the
rulemaking process militates against deferring to any legal interpretations
developed within this process.* Evans also suggests that “the central im-
portance that Vavilov attaches to the reasons given by a decision-maker”
may give rise to further problems, given that rules often are not accom-
panied by formal reasons.®® In his view, these and other potential sources
of confusion make the Vaviloy framework a “poor fit” for the judicial
review of rulemaking, such that its scope should be confined to the ad-
judicative context.®!

As John Mark Keyes observes, however, adjudicative and rulemaking
functions are not watertight compartments.>? Take, for example, courts’

44 Ibid at para 194.

45  Ibid at paras 101, 126-27. For example, see Mason, quashing a decision of the Immi-
gration Appeal Division for failing to meet this standard (supra note 4 at para 118).

46  Evans, supra note 9 at 24.
47 Ibid at 23 [emphasis removed].

48  See tbid at 23-25. See also IATA, where the court makes precisely this mistake (supra
note 38 at paras 186-91).

49  See Evans, supra note 9 at 23-25.

50 Ibidat 23.

51  Ibid at 25.

52  See Keyes, “Beyond Vavilov”, supra note 8 at 74.
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rationale for deferring to tribunals on the interpretation of their home
statutes. This deference flows not from the procedures tribunals follow,
but out of recognition that “[t]he application of legislation cannot be
divorced from its interpretation.”®® Rather than being asked merely to
apply legal rules, tribunals often are asked to adjudicate disputes in ac-
cordance with broad legislative objectives.** In this context, legal and
policy questions blend together, such that rather than being left with a
single, legally correct decision, a tribunal often must choose from among
a range of valid, reasonable choices.®® This is the same kind of choice that
taces rulemakers. In both contexts, deference gives administrative actors
freedom to set policy within the boundaries defined by legislation. This
is perhaps why Katz Group tells courts to take a “broad and purposive
approach” to interpreting rulemakers’ enabling legislation®® such that
rules can be reconciled with this legislation “where possible.”*” This ap-
proach may not represent deference in quite so many words, but it seems
pretty close.®

Keyes also notes, as highlighted above, that Vavilov contemplates
scenarios in which decisions are not accompanied by formal reasons.®’
Here, the rationale for an administrative decision often can be deduced
from “the record and the context”®® without having to resort to review
based solely on a decision’s outcome.®! In rulemaking, total evidentiary
vacuums likely would be rare: rulemakers often publish evidence support-
ing their final work product and consider submissions from affected

53 Ibidat 76.

54 See e.g. Pezim v British Columbia (Superintendent of Brokers), [1994] 2 SCR 557 at
593-96, 1994 CanLII 103 (SCQC) [ Pezim)].

55 Keyes, “Beyond Vavilov”, supra note 8 at 79.
56  Supra note 2 at para 26.
57  Ibid at para 25.

58 Matthew Lewans defines deference as “a principle ... that judges should respect admin-
istrative interpretations of law considering the relative expertise of administrative offi-
cials and their democratic mandates” (see Administrative Law and Judicial Deference
(Oxford: Hart Publishing, 2016) at 140).

59  See Keyes, “Beyond Vavilov”, supra note 8 at 76.
60  Vavilov, supra note 3 at para 137.
61  Sece Keyes, “Beyond Vavilov”, supra note 8 at 76.
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parties;®? in some fields, these actions are even required by legislation.®3
As such, Keyes sees little reason to leave rulemaking outside the Vavilov
framework—if anything, in his view, retaining distinct approaches to the
review of rules and tribunal decisions may create confusion rather than
avoid it.*

Nonetheless, this doctrinal dispute has spilled over into Canadian
appellate courts. In Awuer v. Auer, the Court of Appeal of Alberta refused
to apply Vavilov to the review of a rule because “judicial review for rea-
sonableness relates to administrative acts, not law-making,”% and rule-
making is an outgrowth of the lawmaking process.®® Any attempt to re-
view rules for reasonableness would amount to courts’ “enter[ing] the
legislative field by weighing in on ... economics, policy, motives for pass-
ing the regulation, the wisdom of or likely efficacy of the regulation, or
the regulation’s impact on particular individuals.”®” Other courts have
taken the contrary position, however, and at time of writing the matter
was under consideration at the Supreme Court of Canada.®®

There are at least three reasons to expect the Court will ultimately
weigh in against Auer.® First, casting rulemaking as merely an outgrowth
of the legislative process understates its importance.”® Rules don’t just fill
gaps left by statutes. Rules can eclipse their enabling legislation in terms
of their importance to regulated actors, often by design. For example, in
a principles-based regulatory regime, legislation may limit itself largely to

62 See Woolley, supra note 13 at 158; Treasury Board of Canada Secretariat, Cabinet Di-
rective on Regulation (Ottawa: TBS, 1 April 2024), s 5.4.

63  Scec e.g. Securities Act, RSO 1990, ¢ S.5,s 143.2.

64  See Keyes, “Beyond Vavilov”, supra note 8 at 75-76. See also Mancini, supra note 8 at
280.

65  Supra note 9 at para 52.
66  Ibid at para 52.
67  Ibid at para 58.

68  See Portnov, supra note 8 at para 20; IATA, supra note 48 at paras 186-91; Le, supra
note 8 at para 96; Pacific Wild Alliance v British Columbia (Forests, Lands, Natural
Resource Operations and Rural Development), 2022 BCSC 904 at paras 69-76; Auer
SCC, supra note 9.

69  Auer SCC was released after this article was accepted for publication (see supra note 9).

70  For example, John Mark Keyes cites “[t]he increasing volume and complexity of [reg-
ulation]” (see “Parliamentary Scrutiny and Judicial Review of Executive Legislation—
Is it Working in Canada?” (2023) 17 JPPL 191 at 200).
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setting broad social objectives, and leave rulemakers to create and con-
tinually update rules designed to achieve these objectives.” Within such
a regime, one can expect not only that rules will dwarf statutes, but also
that the need to keep rules up-to-date means the rulemaking process will
continue long after a statute is enacted.”?

Second, given that rules, like tribunal decisions, are administrative
acts that are supposed to promote social objectives set by legislatures, it
would seem to make sense to review both categories of decision on the
same footing. The Supreme Court has emphasized the ongoing “policy
development role” tribunals play when making decisions—decisions that,
like rules, may be rendered long after their enabling legislation is en-
acted.” And while the Court’s 2018 decision in Mzkisew Cree First Na-
tion v. Canada (Governor General in Council) held that the legislative
process is not subject to judicial review, it made clear that it does not
regard rulemaking as part of this process.”* Rather, the Court grouped
rulemaking and tribunal decisions together as decisions taken “pursuant
to statutory powers” (on Justice Karakatsanis’s formulation),”® or follow-
ing royal assent to legislation (on Justice Brown’s formulation),”® that lie
outside the legislative process and accordingly are subject to judicial re-
view.

Third, it does not seem inevitable that reviewing rules for reasona-
bleness will “descend into” the kind of policy analysis warned of in
Auwner.”” Reasonableness review does not entail second-guessing the mer-
its of rules. Rather, it involves an exercise for which courts are much bet-
ter equipped: the assessment of whether an administrative decision re-
flects the application of expertise and care, including meaningful engage-
ment with concerns raised by affected parties.”® In undertaking this work,

71  See Cristie Ford, “Principles-Based Securities Regulation in the Wake of the Global Fi-
nancial Crisis” (2010) 55:2 McGill L] 257 at 260-61 [Ford, “Principles”].

72 See ibid.

73 Pezim, supra note 54 at 596.

74 See 2018 SCC 40 at paras 18, 148.
75  Ibid at para 18.

76  See ibid at para 117, Brown ], concurring. Justice Rowe expressed support for Justice
Brown’s analysis (see zbid at para 148).

77  Supra note 9 at para 74.

78  See Lewans, supra note 58 at 208.
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courts can look to analyses published during the rulemaking process or
(alternatively) rationales offered by government counsel on judicial re-
view. To the extent rulemakers appear to exercise authority without any
discernible rationale, or without accounting for submissions by affected
stakeholders, they fail to live up to the expectations implied by the legis-
lature’s decision to delegate authority to them.”” Reasonableness review
would allow courts to intervene when this happens.

So why keep resisting the application of Vavilov to the judicial review
of rulemaking? Perhaps the reason has less to do with doctrinal tidiness
than with potential consequences. Auer itself gestures at these conse-
quences when it says “[t]hose seduced” by the idea of applying Vavilov
to rules “will perhaps view increased constraints on government’s ability
to create law and an expansive opportunity to challenge government pol-
icies in court as laudable.”®® And in the United States, where courts aban-
doned vires review of rules in favour of reasonableness review decades
ago,®! a long line of administrative law scholarship lends credibility to
these concerns. It argues that reasonableness review has been mobilized
in the United States “to frustrate [rulemakers’] efforts to curb market
exploitation, protect workers, and press for a fairer distribution of re-
sources.”$?

But how might reasonableness review give rise to these conse-
quences? To answer this question, we need to look at how more stringent
standards of judicial review might bend the rulemaking process in ways
that benefit some interest groups over others.

Il. INTEREST GROUPS AND JUDICIAL REVIEW

Regulation invariably creates winners and losers: the benefits it cre-
ates for some stakeholders come at least in part from the costs it imposes
on others.’® Typically, the beneficiaries of regulation are some large, rel-
atively vulnerable group viewed as a proxy for the public (e.g., consumers

79  See Catalyst Paper, supra note 6 at para 12; Vavilop, supra note 3 at para 14.
80  Auer CA, supra note 9 at para 61.

81 See Mashaw, supra note 12 at 16, 31.

82  Bagley, supra note 15 at 349.

83  See Michael ] Trebilcock, Dealing with Losers: The Political Economy of Policy Transitions
(New York: Oxford University Press, 2014 ) at 1-2.
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or workers), and the cost-bearers are some smaller group (e.g., a regu-
lated industry).3* The cost-bearers often are relatively well-resourced and
informed players that, absent regulation, would have greater scope to use
their advantages to exploit the beneficiaries.® But this is not always the
case—in the immigration, prisons, and national security contexts, for ex-
ample, beneficiaries and cost-bearers alike may be cast as vulnerable.3¢

Sometimes, legislation does most of the work of allocating costs and
benefits among these winners and losers, with rulemakers left to fill in
relatively minor details.?” The discussion that follows is concerned largely
with a different kind of context: where legislation leaves rulemakers with
a broad scope to make rules in the public interest or in service of a set of
high-level social objectives. Here, the stakes for beneficiaries and cost-
bearers, as well as the potential costs of regulatory failure, seem prone to
be more significant and hence more worthy of discussion.

Regulation might fail to benefit the public for any number of rea-
sons. Rulemakers might shirk their responsibilities by not doing enough
to assess whether their work product is likely to achieve its underlying
objectives, saving themselves time and effort at the expense of everyone
else.?® Or they might pander to beneficiaries by creating rules that seem
at first glance to promote their interests, but that they would not have
chosen if they were fully informed of these rules’ likely effects relative to
alternatives.® This might allow rulemakers to maximize their political
support, again at the expense of everyone else. What is more, cost-bearers

84  Sce James Q Wilson, “The Politics of Regulation” in James Q Wilson, ed, The Politics
of Regulation (New York: Basic Books, 1980) 357 at 370; Wagner, supra note 14 at
1337.

85  Sce Bagley, supra note 15 at 349, 364-65.

86 For a discussion of arguments for more stringent standards of judicial review in these
fields, see Paul Daly, “The Autonomy of Administration” (2023) 73 UTL]J (Supplement
2) 202 at 222-23.

87  This seems to have been the kind of model contemplated in Auer CA (see supra note 9
at para 67).

88  Sce Stephenson, supra note 10 at 1447-48.
89  See Gersen & Stephenson, supra note 11 at 188.
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might use political donations or lobbying to lead rulemakers to place
greater weight on their interests relative to those of the public.”

Reasonableness review can serve to mitigate each of these risks. If
rulemakers know their rules will need to be justified with reference to
their enabling legislation and the evidence placed before them (e.g., sub-
missions from affected parties), that rulemaker has less scope to shirk,
pander, or cater to vested interests when developing new rules.”! This
would seem to provide a rationale for the United States Congress’s deci-
sion, via the Administrative Procedure Act (APA), to empower US federal
courts to invalidate rules where the record reveals they are “arbitrary”
and “capricious.”®? Rules fail this test “if the agency has relied on factors
which Congress has not intended it to consider, entirely failed to consider
an important aspect of the problem, offered an explanation for its deci-
sion that runs counter to the evidence before the agency, or is so implau-
sible that it could not be ascribed to a difference in view or the product
of agency expertise.”?® Failures by rulemakers to “provid[e] an adequate
rebuttal” to “vital” comments made by a stakeholder can cause rules to
fail this test.”* And as mentioned earlier, substantive reasonableness as
outlined in Vaviloy similarly hinges on whether an administrative deci-
sion-maker has “meaningtully account[ed] for the central issues and con-
cerns raised by [affected | parties” and rooted its decision in “the evidence
that was actually before” it.”

Seeking judicial review of government decisions is expensive, how-
ever, and regulatory beneficiaries and cost-bearers are not likely to have
the same incentive to choose this avenue. Assuming beneficiaries are a
larger group, it will be more difficult for them to organize and coordinate
their efforts than is the case for cost-bearers.”® And assuming the costs of

90  See George ] Stigler, “The Theory of Economic Regulation” (1971) 2:1 Bell J Econs
& Management Science 3 at 12; Woolley, supra note 13 at 180.

91 See Mashaw, supra note 12 at 11, 164.

92 Administrative Procedure Act, Pub L No 79-404, § 10(e), 60 Stat 237 at 243 (1946)
(codified as amended at 5 USC §§ 551-559).

93 Motor Vebicle Mfrs Ass’n v State Farm Mut, 463 US 29 at 43 (1983).
94 Western Coal Traffic League v United States, 677 F (2d) 915 at 927 (DC Cir 1982).
95  Swupra note 3 at paras 126-27.

96 Sce Frank B Cross, “The Judiciary and Public Choice” (1999) 50:2 Hastings L] 355 at
356; Wilson, supra note 84 at 370.
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ineffective regulation are more widely dispersed among this group, they
will see less value in undertaking these efforts.”” This prediction seems to
be borne out in the US experience with judicial review, where evidence
suggests industry groups are responsible for the bulk of applications for
judicial review of economic and social regulation.”® The same goes for
the rulemaking process that precedes judicial review: typically, industry
will be responsible for the bulk of the submissions placed before a US
rulemaker.”

When it comes to the risks of shirking or pandering, this imbalance
may not be a problem for beneficiaries. Cost-bearers’ efforts to challenge
ineffective rules that benefit the government at the expense of everyone
else will, by definition, yield positive results for beneficiaries as well. Of
course, cost-bearers’ incentive to push against government action does
not depend on its effects on beneficiaries: they can save costs by challeng-
ing effective and ineffective rules alike.!?® However, any negative impli-
cations for beneficiaries may be muted assuming government has the re-
sources to push back against ill-founded challenges to its work product.
In contexts where cost-bearers are not especially well-resourced (e.g.,
when it comes to rules on immigration or national security), this might
be a reasonable simplifying assumption to make.

But the US experience with judicial review suggests that this assump-
tion is anything but safe to make when cost-bearers have considerable
resources at their disposal. Regulated industries can use these resources
to exert considerable gravitational force over regulatory action—not de-
spite the presence of judicial review, but because ofit.1°! Industry can use
the rulemaking process to flood the record with a slew of seemingly “vi-
tal” comments that, whether by emphasizing a proposed rule’s possible
costs or highlighting uncertainties about its possible benefits, threaten a
proposed rule’s likelihood of surviving review.!? Rulemakers are

97  See Cross, supra note 96 at 356; Wilson, supra note 84 at 370.

98 See Wagner, supra note 14 at 1390-91. Evidence that one in three judicial review ap-
plications succeed suggests these groups have non-trivial odds of success (see David
Zaring, “Reasonable Agencies” (2010) 96:1 Va L Rev 135 at 173).

99  See Bagley, supra note 15 at 393-94.

100 See Cross, supra note 96 at 361.

101 See Wagner, supra note 14 at 1336-37.
102 Bagley, supra note 15 at 394; ibid at 1326.
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especially vulnerable to this tactic when their enabling legislation leaves
them with open-ended discretion in crafting rules—after all, the broader
the discretion, the broader the universe of factors stakeholders could ar-
gue ought to figure into the exercise of that discretion.!

The “thousands of pages of unstructured, highly technical infor-
mation”!* included in these comments are not only taxing for rulemakers
to review and respond to, they may not even be all that useful in evaluat-
ing rule proposals.'® Industry comments may be based on flawed or even
biased assumptions—one review of industry comments on environmental
rulemaking found that industry tended to overestimate the costs of new
rules.’® While rulemakers may realize that these analyses ought to be
viewed with skepticism, “they cannot reliably anticipate which [stake-
holder] comments a reviewing court might someday find vital.”!®” As
such, they “have little choice but to respond, often in punitive length and
detail, to all the substantive comments they receive.” 1%

It stands to reason that rulemakers will not have the resources to
undertake this work for every rule proposal they view as likely to benefit
the public. To the extent this is the case, they may abandon promising
rule proposals merely because they lack the staff and budget to conclu-
sively rebut arguments submitted by industry.!® Or they may place these
proposals on the backburner until a more concrete case for regulation
emerges—for example, a financial regulator might wait until after a finan-
cial crisis to push forward with policy proposals previously resisted by
industry.!? Delays and retreats in the face of credible threats of judicial

103 See generally Genevieve Cartier, “Administrative Discretion as Dialogue: A Response to
John Willis (or: From Theology to Secularization)” (2005) 55:3 UTL]J 629 at 644—46.

104 Bagley, supra note 15 at 394.

105 See James W Coleman, “How Cheap is Corporate Talk? Comparing Companies’ Com-
ments on Regulations with Their Securities Disclosures” (2016) 40:1 Harv Envtl L Rev
47 at 49-52.

106 See ibid at 70-71, 76.

107 Bagley, supra note 15 at 394.

108 Ibid.

109 See Wagner, supra note 14 at 1332, 1396-99.

110 See John C Coftee Jr, “The Political Economy of Dodd-Frank: Why Financial Reform
Tends to Be Frustrated and Systemic Risk Perpetuated” (2012) 97:5 Cornell L Rev
1019 at 1021.
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review have been said to explain “a great deal about why so many [US]
federal laws designed to protect consumers, workers, or the environment
have been so ineffective.”!!!

For those dissatisfied with the general lack of procedural and sub-
stantive guardrails around rulemaking in Canada, this scenario would
seem disheartening. Under reasonableness review, vested interests lose
opportunities to collude with government to create new rules that bene-
fit them,!? but they gain opportunities to leverage judicial scrutiny of
rulemaking to frustrate public interest-oriented rule proposals.!'®* Might
the US experience with reasonableness review be inapplicable in Canada?
While certain legal and cultural differences might lead us to think reason-
ableness review would take a different direction in Canada, there is reason
to doubt the significance of these factors.

To start with legal differences, the APA generally requires US rule-
makers to undertake a notice-and-comment process before implement-
ing new rules.!* This involves giving public notice of a proposed rule-
making and then receiving and considering comments from the public
before deciding whether to move forward with the proposal.!'®* By con-
trast, Canadian rulemakers generally are under no legislative duty to con-
sult the public before creating new rules.!'® However, if rules are prom-
ulgated without consulting with stakeholders, these stakeholders are free
to make submissions requesting that the relevant rulemaker reconsider

111 Michael Asimow, “On Pressing McNollgast to the Limits: The Problem of Regulatory
Costs” (1994) 57:1 Law & Contemp Probs 127 at 134.

112 On this risk, see Yewchuk, Fluker & Olszynski, supra note 13 at 2-3.

113 See Wagner, supra note 14 at 1336-37. Vested interests may see more benefit in pre-
serving the status quo than in demanding new rules that confer new benefits upon them
(see Sam Peltzman, ““The Theory of Economic Regulation’ After 50 Years” (2022)
193:1/2 Pub Choice 7 at 18).

114 See 5 USC § 553 (1966).

115 See ibid, §§ 553(b)—(c).

116 Securities and other financial regulators are under legislative obligations to consult and
justify their rules (see e.g. Securities Act, supra note 63, s 143.2; Financial Services Reg-
ulatory Authority of Ontario Act, 2016, SO 2016, ¢ 37, Schedule 8, s 22). For more on
the origins of these obligations (in the case of securities regulators), see Philip Anisman,
“Regulation Without Authority: The Ontario Securities Commission” (1995) 7 Can J

Admin L & Prac 195 at 197-206; Douglas Sarro, “Incentives, Experts, and Regulatory
Renewal” (2021) 47:1 Queen’s L] 38 at 47-49.
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these rules.!'’” And as the Federal Court of Appeal has pointed out, a
failure to act on these submissions could form a basis for seeking judicial
review on the Vavilov reasonableness standard.''® So under Vavilov, Ca-
nadian and US rulemakers may differ only in terms of when they must
consider and respond to stakeholder submissions.

In addition to public consultation, the APA requires a form of rea-
son-giving: rulemakers must publish “a concise general statement of
[their rules’] basis and purpose.”!* Vavilov, by contrast, contemplates
that some administrative decisions will be rendered without reasons or a
record.!?® But again, this may only affect when rulemakers must ofter jus-
tifications for their policy choices in response to challenges from industry.
Suppose a court is engaged in reasonableness review of a rule without the
benefit of reasons or a comprehensive record but has submissions from
the challenging stakeholder explaining why it views the rule as unreason-
able. Presumably, the court will expect the rulemaker’s counsel to oftfer a
justification for the rule—it is difficult to see how it would be acceptable,
post-Vavilov, for counsel to simply say that the rule was authorized by
legislation and that rulemakers are under no duty to consider submissions
that their rules are ineffective, produce costs disproportionate to their
benefit, or are otherwise unreasonable. And in any event, the litigation
process is likely to reveal at least some of the information before the rule-
maker.!2!

To move briefly to possible cultural differences, the conjecture that
legal culture!?? is more litigious in the United States than in Canada has
long been a topic of discussion.!?® Perhaps this means that even if

117 See Portnov, supra note 8 at para 49.

118 See ibid.

119 5 USC § 553(c) (1966).

120 Swupra note 3 at paras 137-38.

121 See Portmov, supra note 8 at para 51.

122 The term “legal culture” does not lend itself to precise definition—it can refer broadly
to “ideas, attitudes, opinions, and expectations with regard to the legal system” (see
Lawrence M Friedman, “The Place of Legal Culture in the Sociology of Law” in Mi-

chael Freeman, ed, Law and Sociology (Oxtord: Oxford University Press, 2006) 185 at
189).
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reasonableness review becomes available, Canadian industry players will
prefer cooperation with the state over confrontation. Indeed, the princi-
ples-based approach taken to securities and other areas of financial regu-
lation is predicated on the idea that regulators and industry will cooperate
to achieve outcomes set by legislation.?* Such norms need not be a func-
tion of altruism on the part of industry—to the extent they believe an-
tagonizing their regulator will impair their interests, they would have rea-
son not to be viewed as stepping too far to challenge regulatory action.!?®
A similar dynamic is said to exist in the United Kingdom, where courts’
approach to judicial review of rulemaking is similar to the Katz Group
approach.!?

This leads naturally to what is probably the most important problem
with arguments rooted in differences in legal culture: perhaps legal cul-
ture is itself a function of legal rules (at least in part), such that when the
latter changes, the former will change to some extent as well.'?” After all,
it industry believes courts are likely to defer to rulemakers, there is little
to be gained from challenging their decisions. And to the extent any re-
taliation on the part of rulemakers is itself likely to be immune to chal-
lenge, that gives industry even more reason to pursue a cooperative

Law and Markets: Is Canada Inheriting America’s Litigious Legacy? (Vancouver: Fraser
Institute, 1997) 21 at 21-26. Similar comparisons have been made between the United
States and other jurisdictions (see Oren Tamir, “Our Parochial Administrative Law”
(2024) 97:4 S Cal L Rev 801 at 842—43).

124 See Ford, “Principles”, supra note 71 at 260-61.

125 See UK Finance & Norton Rose Fulbright, The Principles of an Effective Regulatory
Review Mechanism for Financial Services (2021) at 10, online (pdf): <ukfinance.org.uk>
[perma.cc/MS3U-7HEF].

126 See Tamir, supra note 123 at 843; R (Public Law Project) v Lovd Chancellor, [2016]
UKSC 39 at para 23. See also Paul Daly, “The Basics of Judicial Review of Secondary
Legislation: R (Public Law Project) v Lord Chancellor [2016] UKSC 39” (14 October
2016), online (blog): <administrativelawmatters.com> [perma.cc/7RUU-2ENS].

127 See Robert W Gordon, “Critical Legal Histories” (1984) 36:1/2 Stan L Rev 57 (“it is
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approach. Once these conditions fall away, industry presumably will see
more value in using the courts to challenge regulatory action.

Does this mean we should, as the Court of Appeal of Alberta did in
Auner, reject the idea of subjecting rules to reasonableness review? Is this
standard, despite seeming to work well in the adjudicative context, des-
tined to do more harm than good in the rulemaking context? Or can
reasonableness review be designed in a way that mitigates risks that rule-
makers will engage in shirking, pandering, or catering to vested interests,
while also mitigating the risk that regulated industries will use it to frus-
trate rules designed to serve the public? The next Part addresses this pos-
sibility, which requires that we revisit some larger questions about the
relationship between courts and administrators.

lll. REFRAMING REASONABLENESS REVIEW

The standards applied in Katz Group and Vavilov each emphasize a
different response to the question of why courts should defer to rule-
makers and other administrators. Katz Group emphasizes that courts
should defer because the legislature chose to delegate authority to rule-
makers, not courts.!?® As such, the court’s role on judicial review is to
ensure the rulemaker has acted within the scope of the authority given to
them by the legislature, but nothing more.'? On this view, as expanded
upon in Auer, inquiring into the substantive reasonableness of rulemak-
ing would infringe on parliamentary sovereignty and the separation of
powers between legislatures and courts. '3

From the standpoint of Vavilov, this response dodges another ques-
tion: why do legislatures delegate authority to rulemakers? On its analysis,
it we exclude purely self-serving reasons, like avoiding blame for policy
failures or giving political cover for unpopular rules, we are left with one
obvious candidate: expertise.!?! Legislatures set out to define broad social

128 See supra note 2 at para 24.

129 See ibid at paras 27-28.

130 See Auer CA, supra note 9 at para 63.

131 See Vavilov, supra note 3 at para 93. Expediency is a related and at least somewhat
overlapping justification—administrators can develop and apply specialized expertise
more quickly than generalist legislators (or, for that matter, courts). On rulemakers’

advantages relative to legislators in this vein, see Andrew Green, “Delegation and Con-
sultation: How the Administrative State Functions and the Importance of Rules” in
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objectives and then rely on rulemakers to develop and use expertise to
figure out how to promote those objectives.!3? Even when rulemakers are
not experts themselves, such as when a cabinet or minister acts in this
capacity, they typically will have the benefit of informed analyses and ad-
vice from civil servants before taking action.!'®® Accordingly, Vavilov
points us toward the proposition that courts should defer to rulemakers
only to the extent they draw upon expertise when designing rules.!3*

The trouble with emphasizing expertise as zhe justification for defer-
ence to rulemakers, however, is that it implies all problems raised by rule-
making can be resolved through the application of expertise. While rule-
making undoubtedly involves the application of expertise, it would be
wrong to say this is all it involves—even more so than it would be to
make the same claim about adjudication. This is not because adjudication
involves law and rulemaking involves policy. As mentioned earlier, legal
and policy questions pervade both of these functions.!®® Nor is it because
one is a court-like process and hence amenable to judicial review and the
other a legislative process that courts lack the expertise to review. Rule-
making and adjudication alike produce a record that allows courts to as-
sess the substantive reasonableness of decisions.!3¢

Rather, the key difference between these functions has to do with
how much their respective decision-makers know about the factual con-
straints on their decisions at the time they make these decisions. Adjudi-
cators typically deal in large part with facts that have already happened—

Colleen M Flood & Paul Daly, eds, Administrative Law in Context, 4th ed (Toronto:
Emond, 2022) 103 at 104, 107.

132 See e.g. David B Spence, “Naive Administrative Law: Complexity, Delegation and Cli-
mate Policy” (2022) 39:2 Yale ] Reg 964 at 1001. However, Henry Richardson con-
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(see Democratic Autonomy: Public Reasoning About the Ends of Policy (Oxford: Oxford
University Press, 2002) at 116-18).

133 See Alexander ] Marland & Jared ] Wesley, The Public Servant’s Guide to Government
in Canadn (Toronto: University of Toronto Press, 2019) at 19-20, 37.
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136 See generally John Mark Keyes, Executive Legislation, 3rd ed (Toronto: LexisNexis,
2021) at ch 8.
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the facts that led parties to seek adjudication in the first place.!s” While
adjudicators might have to consider potential future consequences of
their decisions, like the potential deterrent effect of a fine, this analysis
draws heavily from the concrete facts that created a need for their inter-
vention. For example, while a securities tribunal’s powers to make orders
in the public interest (e.g., fines and bans on service as an officer or di-
rector of a public company) “are preventive in nature and prospective in
orientation,”!3 their use hinges on the “past conduct” of the proposed
subject of the order, which must be “so abusive as to warrant apprehen-
sion of future conduct detrimental to the integrity of the capital mar-
kets.” 139

Rulemakers, by contrast, are concerned largely with the future. Past
problems might have created a perceived need for new rules, but rule-
makers are concerned with whether their rules will create social benefits
by resolving these problems—and how likely it is that these benefits will
exceed the associated costs. And unlike the adjudicator who deals with a
static set of facts, the rulemaker operates in a dynamic environment: it
creates rules, which in turn have effects on stakeholders, which may in
turn create a perceived need for revisions to these rules.!* As such,
whereas adjudicators deal largely with facts, rulemakers deal largely with
predictions—estimates of costs and benefits that may or may not turn out
to be accurate, and hence should not be treated as gospel.'*! In the face
of these uncertain estimates, rulemakers might want to take a precaution-
ary approach: impose new rules before there is a clear case that their ben-
efits will exceed their costs, and adjust their approach as they learn more

137 See Beswick, supra note 19 at 286-87. Competition tribunals, tasked with weighing
predictions about the future effects of proposed mergers, are a prominent exception
(see Ken Heyer, “A World of Uncertainty: Economics and the Globalization of Anti-
trust” (2005) 72:2 Antitrust L] 375 at 378). For a discussion of whether adversarial
adjudication is the right medium for resolving these issues, see Michael J Trebilcock &
Lisa Austin, “The Limits of the Full Court Press: Of Blood and Mergers” (1998) 48:1
UTLJ 1 at 57-58.

138 Committee for the Equal Treatment of Asbestos Minority Shareholders v Ontario (Securities
Commission), 2001 SCC 37 at para 45.

139 Ibid at para 43.
140 See Ford, Innovation, supra note 20 at 223; Kessler & Sabel, supra note 21 at 194.
141 See Bagley, supra note 15 at 364.
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about the eftects of these rules.’*? And where rulemaking power is di-
vided among multiple decision-makers—as is standard in city councils,
but by no means unique to them—rulemakers may feel a need to make
compromises based on differing views about the same uncertain situa-
tion.!*

The principles that follow set out a pathway toward an approach to
reasonableness review of rulemaking that gives rulemakers scope to make
these kinds of decisions, acting under the guidance of their enabling leg-
islation and the government of the day. These principles recognize the
importance of expertise to administrative decision-making while also ac-
knowledging the very real limits to this expertise—limits imposed by un-
certainty about the future. In doing so, they meld the two justifications
tor deference emphasized in Katz Group and Vaviloy: rulemakers apply
expertise to resolve problems, but their link to more democratic branches
of government also entitles them to make value judgments in response
to uncertainty.'** As such, the discussion that follows draws on some of
the ideas sketched out in Katz Group, while also explaining these ideas’
continued relevance following Vavilop.

A. The Limits of Estimates

Neither rulemakers nor stakeholders have perfect foresight of the ef-
fects of new rules. No matter the sophistication of their respective anal-
yses of these future effects, these analyses should be taken by courts for
what they are: estimates and predictions, which inevitably intertwine ob-
jective measurement and more subjective value judgments.!*> The costs
of harms caused by toxins or chemicals to the environment and human

142 See Hilary J Allen, Driverless Finance: Fintech’s Impact on Financial Stability (New York:
Oxford University Press, 2022) at ch 1.

143 See Part I11.C, below.

144 This approach also reflects the Supreme Court of Canada’s call in Baker v Canada (Min-
ister of Citizenship and Immigration) to apply standards of review in a way that is sen-
sitive to context. Categories like correctness and reasonableness help courts simplify
their analysis, but these categories should not be applied in a one-size-fits-all fashion to
all decisions falling within their remit (see Baker v Canada (Minister of Citizenship and
Immigration), 1999 CanLII 699 at para 55 (SCC) [ Baker]).

145 See Fraiberg & Trebilcock, supra note 22 at 855-56.
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health are not readily quantifiable, and hence difficult to weigh.!*¢ The
costs and benefits of new rules affecting financial activity may be easier
to quantity, but the likelihood that affected actors will change their activ-
ities in response to these rules leads to more possibilities about what these
costs and benefits might turn out to be.'*¥” This may make it impossible
for a rulemaker, even if well-resourced and well-staffed, to demonstrate
that its analysis of the costs and benefits of a new rule is better than that
put forward by an atfected stakeholder.!#®

Reasonableness review should not require rulemakers to achieve the
impossible. Rather than force rulemakers to resolve all sources of uncer-
tainty or disagreement about a new rule’s effects before acting, it should
give rulemakers scope to test, fail, and learn from experience. What does
this mean for a court reviewing stakeholders’ arguments that a rulemaker
failed to adequately engage with their submissions? The court could start
by asking whether the stakeholder’s submissions show that the rulemaker
relied on premises that were wrong or implausible based on available ev-
idence, or that the rulemaker reached conclusions unconnected with
available information or any stated value judgments (e.g., a preference to
err on the side of precaution by responding to potential risks before firm
evidence of harm arises). If so, a failure to account for these submissions
would reflect unreasonableness. For example, if the rulemaker were to
assert without explanation that the benefits of a new rule are likely to
outweigh its costs, while failing to engage with contrary analyses submit-
ted by stakeholders, a court would have a basis for finding unreasonable-
ness. The same would be the case if the rulemaker were to assert that a
chemical is not toxic (such that it need not be regulated) without engag-
ing with submissions presenting evidence that the opposite is true.

Contrast these hypotheticals with a situation in which the stake-
holder has merely set out a different view of the likely costs and benefits
of a new rule, and now asserts that the rulemaker failed to show that its
own views on this matter were more reliable. Or one in which the stake-
holder merely asserts that the evidence the rulemaker relied upon was

146 Sce 2bid at 864-65.

147 See Jetfrey N Gordon, “The Empty Call for Benefit-Cost Analysis in Financial Regula-
tion” (2014) 43:2 J Leg Stud (Part 2) S351 at S352-53.

148 See Vermeule, supra note 23 at 129-30; Jacob Gersen & Adrian Vermeule, “Thin Ra-
tionality Review” (2016) 114:8 Mich L Rev 1355 at 1384.
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uncertain or open to multiple interpretations. If the court accepts argu-
ments like these as a basis for striking down new rules, it goes beyond
merely insisting on reasoned decision-making. It instead insists on a par-
ticular model of reasoned decision-making, in which the rulemaker must
resolve away all sources of uncertainty before it can act. As Hilary Allen
observes, the “practice of waiting until a problem has occurred before
taking regulatory action is not a neutral approach. Instead, it stacks the
deck in favor of [industries| who get to profit by generating risks that, if
they come to fruition, will be borne primarily by the rest of society.”*
For reasonableness review to be value neutral, it must leave space for the
more democratic branches of government to make value judgments
about what to do in uncertain situations, both through legislative dele-
gations of power to rulemakers and their ongoing oversight of these rule-
makers.

The ability to make value judgments would seem, however, to leave
considerable room for arbitrariness. What should courts do if rulemakers
err on the side of precaution in some situations, while waiting for more
concrete evidence before intervening in others? Or if they depart from
past practices in this vein as a result of a change of government? Or if
they make value judgments that seem not to have a direct tie to their
enabling legislation? The next subpart addresses these issues.

B.  The Legitimacy of Value Judgments

Vavilov points to demonstrated expertise as the core justification for
judicial deference to administrative action.!®® But as the preceding dis-
cussion illustrated, rulemaking is not just about the application of exper-
tise. It inevitably involves making value judgments. To gain a clearer idea
of why (and to what extent) courts should defer to these choices, we need
to step away from the largely expertise-driven idea of deference in Vaviloy
and take a second look at the justifications for deference offered up in
Katz Group.

Katz Group recognized that the legitimacy of value judgments re-
flected in rules flows not from rulemakers’ expertise, but from their

149 Allen, supra note 142 at 41.
150 See supra note 3 at paras 14, 93.
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congruence to value judgments reflected in enabling legislation.!®! In set-
ting objectives to be pursued, enabling legislation reflects judgments
about which stakeholders ought to benefit from new rules and at whose
cost. Securities regulation, for example, is intended in large part to pro-
tect retail investors by imposing costs on the securities industry.!®* This
means rulemakers are not free to exercise whatever value judgments they
want—courts can and should assess whether these judgments are rooted
in rulemakers’ enabling legislation. For example, if national security leg-
islation demands substantial evidence that the benefits of new surveil-
lance measures targeted at citizens will outweigh their costs, it would be
unreasonable for the government to adopt measures rooted in precau-
tionary analysis.

Of course, enabling legislation is prone to permit a broad range of
different value judgments to be made.!*® For example, it might set out
multiple, conflicting objectives that need to be balanced by the rule-
maker.'** Or it may not offer clarity as to how much evidence a rulemaker
ought to collect before adopting new rules. But even this does not leave
rulemakers with free rein to adopt whatever rules they want, on whatever
basis they want. Whether rulemaking power is delegated to cabinet, a
minister, or a regulatory agency, the rulemaker is connected to demo-
cratic components of government. Ministers are hired and fired from
cabinet on the advice of the first minister, the heads of regulatory agen-
cies are hired and fired by a minister or cabinet, and the cabinet as a whole
depends on the confidence of the elected house of the legislature to re-
main in office.!®s

While it would be simplistic to view rulemakers as merely carrying
out orders from their political principals in the executive or the legisla-
ture, work in the United States on similar relationships between rulemak-
ers and the executive highlights how this accountability relationship

151 Swupra note 2 at paras 24, 27-28.

152 See Mary G Condon, Making Disclosure: Ideas and Interests in Ontario Securities Reg-
ulation (Toronto: University of Toronto Press, 1998) at 233.

153 See Richardson, supra note 132 at 116-18; Gersen & Vermeule, supra note 148 at
1385-86.

154 See e.g. Eilis Ferran, “International Competitiveness and Financial Regulators’ Man-
dates: Coming Around Again in the UK” (2023) 9:1 J Financial Regulation 30.

155 See Green, supra note 131 at 112-14.
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constrains the kinds of value judgments reflected in new rules.!* Rule-
makers work to anticipate the broad policy priorities of the executive,
often in reliance on political appointees, and map these priorities onto
the more technical work they carry out.'®” Thus, rulemakers’ value judg-
ments gain legitimacy from a combination of their congruence with those
expressly laid out in the statute (which courts may enforce through judi-
cial review), and the statute’s creation of accountability relationships be-
tween rulemakers and democratic branches of government (which the
executive enforces through its hiring, firing, and oversight powers). City
councils’ relationship with the executive is more complicated, of course,
but these bodies have an even closer tether to democratic legitimacy: the
relationship their enabling legislation creates between themselves and
their electorate.

Recognizing the scope for value judgments in rulemaking would not
render rules immune from reasonableness review. Let us return to the
scenario introduced in the last subpart, in which a rulemaker makes dif-
ferent value judgments in adopting similar rules—taking a precautionary
approach to regulating some financial products, and a wait-and-see ap-
proach to others, without offering some reasoned explanation for treat-
ing the products differently. Here, Vavilor’s emphasis on consistency in
administrative decisions as a marker of reasonableness would seem to
come into play.!*® A reviewing court could recognize, per Katz Group,
that rulemaking involves value judgments, but still inquire, per Vaviloy,
into whether these value judgments are being made in a consistent, prin-
cipled way. Otherwise, rulemakers might be able to cherry-pick value
judgments issue-by-issue, a behaviour that would seem to reflect favour-
itism rather than good faith.

Of course, a change in government is prone to mean different value
judgments will come to be reflected in rules. Reasonableness review
should not impede these kinds of changes—otherwise, it would ignore
the role enabling statutes give the executive (and, in the case of city coun-
cil, voters) to guide the exercise of rulemaking powers. But it should pre-
vent rulemakers from relying on purely “political reasons” for

156 See e.g. Anya Bernstein & Cristina Rodriguez, “The Accountable Burecaucrat” (2023)
132:6 Yale LJ 1600.

157 See ibid at 1625-26, 1633; Marland & Wesley, supra note 131 at 36-37.
158 See supra note 3 at paras 129-32.
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judgment—i.e., a statement that a rule was adopted or repealed merely
because there was a change in government.!® Rules still would need to
“be connected to the relevant statutory criteria for judgment” and “jus-
tified by reference to the factual record.” !¢

C. The Need for Compromise

Because rulemaking involves value judgments on which reasonable
people can disagree, rulemakers may need to reach compromises in the
face of such disagreement. Members of municipal councils, for example,
may need to bridge differing visions of the public interest in crafting by-
laws. The provincial and territorial securities regulators must also reach
agreement among one another before promulgating rules that are na-
tional in scope.!®! Further, rulemakers with oversight of different but re-
lated industries may find it necessary to coordinate among one another
to tackle common problems. !¢

What is more, rulemakers may find it necessary to consider how the
public might react to the rules they promulgate—not just because they
are accountable to the public, but because public reaction is relevant to
the effectiveness of these rules.!* Rules meant to be comprehensive in
scope, but that dramatically upset the status quo for the public, might be
ignored or evaded.!** Rulemakers might opt to avoid such dramatic ac-
tion entirely or delay it until more consultation can take place (perhaps
in the hope that more elaborate consultation procedures might increase
public acceptance of the measures).'*® This means that a court engaged

159 Mashaw, supra note 12 at 159.

160 Ibid.

161 For a report highlighting challenges in reaching Canada-wide agreement on new secu-
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in reasonableness review ought to be willing to accept that rules will not
constitute comprehensive solutions to the social problems they target,
nor always reflect a coherent vision of the public interest. Rules may need
to incorporate multiple visions of the public interest to secure agreement
among different rulemakers. They may need to be narrowed in scope to
account for public reactions to them. As such, rules should not be re-
garded as unreasonable simply because evidence suggests the rulemaker
could have been justified in going further than it did when designing new
rules, or that there are vulnerabilities in these rules that may require that
they be revisited later on. Rather, as Katz Group recognized, courts
should give rulemakers space to act incrementally. !¢

However, it is easy to see how action framed as incremental or as
reflecting compromise might in fact reflect catering to interest groups.
Rulemakers could discriminate against different segments of an industry,
imposing burdens on one but not the other, and cite incrementalism as
their basis for acting. Or, in the name of political compromise, they might
rely on value judgments that do not correspond to those reflected in their
enabling legislation. In conducting reasonableness review, courts can and
should police against this conduct by reviewing rules in light of the legal
and factual constraints on the rulemaker. Compromises in the face of un-
certainty about how best to pursue the objectives of a statute, or how
best to balance these objectives, are permissible. But rules that disregard
the statute or the factual record are not.'¢”

D. Encouraging Regulatory Lookback

Pervading uncertainty about the consequences of rules, and the re-
sulting space for value judgments and compromise in rulemaking, means
rules are unlikely to provide comprehensive and enduring solutions to
social problems. Rather, as Katz Group explains, “an evolving awareness”
of the drivers of social problems and regulated actors’ responses to new
rules necessitate that rules evolve over time.'®® As such, it would seem
unproductive to expect rulemakers to cram “all that could possibly be
thought or dreamed about” the consequences of new rules into “single-

166 Swupra note 2 at para 33.
167 See Mashaw, supra note 12 at 159.
168 Supra note 2 at para 41.
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shot, all-encompassing decision extravaganzas.”!® But in exchange for
being given scope to act in the face of uncertainty, rulemakers could be
expected to do more to revisit and revise their decisions as they learn
more about the consequences of these decisions.!”°

Reasonableness review can and should encourage this behaviour.
This would give courts a pathway toward resolving another problem with
giving rulemakers space to make value judgments in uncertain situations:
what happens when rulemakers make judgments that reflect their ena-
bling legislation and the facts as known at the time of adoption, but that
turn out to be wrong? If legislation requires the periodic review of rules,
this presumably would give stakeholders a direct mechanism for seeking
reasonableness review of rules that have proven ineffective or harmful.!”!
But even in the absence of these legislative measures, courts have options
available other than flat-out “abnegation” to the executive’s value judg-
ments and “tolerance for [the] arbitrariness” inherent in these judg-
ments—the pathway Adrian Vermeule suggests courts learn to take when
faced with uncertainty about the effects of new rules.!”?

Rather, when courts are presented with conflicting analyses of a rule’s
likely costs and benefits at its adoption, they could give weight to a com-
mitment by the rulemaker to monitor the effects of the rules it adopts
and revisit them after a given period. If, by this point, these rules are
failing to have their intended effects and there is no reason to expect this
situation to change in the foreseeable future, the rules then could be sub-
ject to challenge if the rulemaker does not revise or repeal them.'”® Ap-
plying reasonableness review in this way would reflect the expectation

169 Robin Kundis Craig & JB Ruhl, “Designing Administrative Law for Adaptive Manage-
ment” (2014) 67:1 Vand L Rev 1 at 5.

170 See Cary Coglianese, “Moving Forward with Regulatory Lookback”, Bulletin (2013)
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tures are not obliged to engage in reasoned consideration of the legislation before de-
ciding whether to re-enact or revise it. See e.g. Jacob E Gersen, “Temporary Legisla-
tion” (2007) 74:1 U Chicago L Rev 247 at 276-77; Rebecca M Kysar, “Lasting Legis-
lation” (2011) 159:4 U Pa L Rev 1007 at 1043—44; Sarro, supra note 116 at 45.

172 See supra note 23 at 126.

173 A failure to act in response to stakeholder submissions can provide a basis for judicial
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that rulemakers will apply expertise in designing solutions to social prob-
lems, while also recognizing that this expertise will not allow for defini-
tive responses to every concern or countervailing analysis provided by
stakeholders before action is taken. These answers are only prone to be-
come available after action is taken, at which point the rulemaker can
apply its expertise to understand the effects its rules have had and
whether these effects correspond with its predictions.

In the United States, these regulatory lookbacks are viewed as fos-
tering sound policy, but implementing them has proved difficult—per-
haps in part because of the US approach to reasonableness review.'7* By
requiring rulemakers to give reasons that comprehensively respond to all
vital comments on new rules, courts make these rules not only tougher
to make but tougher to revise.'”s Rather than revisiting rules to see
whether they had their intended effects, and thus opening themselves up
to another round of intense stakeholder and judicial scrutiny, it may be
rational for rulemakers to “steamroll their [initial | decisions through ...
and then never look back.”176

On the approach to reasonableness review outlined above, by con-
trast, courts could work to encourage regulatory lookbacks. By recogniz-
ing that a rulemaker’s expertise likely will not allow it to resolve all
sources of uncertainty before rules are made, and hence giving weight to
commitments to review the effects of rules after implementation, reason-
ableness review can promote the kind of learning from experience that is
part of a “more defensible ... conception of the administrative state” that
reflects “aware[ness| of its own fallibility, that routinely invites challenges
to its technical and political authority, and that continually responds to
these challenges with reasons that are legible to the courts and to the
public at large.””” Rather than inevitably leading to regulatory ossifica-
tion, reasonableness review could serve to promote regulatory renewal.

The foregoing approach to reasonableness review is not a panacea.
For one thing, periodic review of regulation may not always give rise to
clear answers about the costs and benefits of new rules. Uncertainties

174 See Coglianese, supra note 170 at 59.
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present at the time of a rule’s adoption may persist in the years following
its adoption. Technical and social developments may even introduce new
sources of uncertainty.!”® And as the next Part highlights, substantive re-
view of rulemaking is unlikely on its own to resolve the concerns raised
at the start of this article about the quality of policymaking in Canada. It
could, however, force courts to revisit other doctrinal issues relevant to
this problem. And the analysis developed in this article may in turn have
some bearing on these issues.

IV. FRONTIERS OF JUDICIAL REVIEW

If courts bring rulemaking within the scope of reasonableness review,
there is reason to expect judicial attention to turn to at least two related
issues. The first is whether interpretive guidance issued by administrators
should also be subject to reasonableness review. If courts ignore this is-
sue, policymakers looking to shield their decisions from judicial review
would have considerable incentive to cloak new rules as guidance.'” The
second is whether rulemaking should be subject to review for procedural
fairness as well as substantive reasonableness. If courts are to treat rule-
making and adjudication in broadly the same way for purposes of sub-
stantive review, their drawing a binary distinction between these decisions
for purposes of procedural review seems difficult to justify from the
standpoint of doctrinal coherence.

Both of these measures would bring opportunities and risks similar
to those raised by reasonableness review of rulemaking—the potential for
better-informed, higher-quality regulation, but also the risk that vested
interests will be able to leverage procedural and other hurdles to frustrate
regulation. Accordingly, this Part draws on the preceding discussion to
sketch out some questions relevant to our evaluating these measures and
possible responses. This is done not in a bid to provide complete answers
to the questions of whether or how each of these measures should be
adopted, but merely to try and move the conversation on these measures
forward.

178 See John C Coates IV, “Cost-Benefit Analysis of Financial Regulation: Case Studies and
Implications” (2015) 124:4 Yale L] 882 at 1002-03.

179 See Woolley, supra note 13 at 164, 179.
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A. Substantive Review of Guidance

Guidance is ubiquitous. Any regulatory regime is bound to come
with “guidelines, codes, manuals, circulars, directives, bulletins” and
other materials produced by a range of different administrative authori-
ties, with varying levels of importance.!®® While guidance is not techni-
cally binding on administrative decision-makers, unjustified departures
from this guidance may be treated as unreasonable on judicial review.!8!
And while guidance similarly is not binding on regulated actors, these
actors may view compliance as preferable to a potentially costly fight with
government over the proper interpretation of rules and legislation.!8? As
such, for practical purposes, guidance “shapes a wide range of public de-
cision-making.” 183 Nonetheless, while guidance can be challenged as un-
authorized rulemaking to the extent its terms take on the trappings of a
rule (e.g., by purporting to impose new obligations on regulated actors,
or by conflicting with or purporting to modify another rule), true guid-
ance falls outside the scope of judicial review. '8

If rules and guidance both have practical impacts on stakeholder in-
terests, should they not be subject to judicial review on the same stand-
ard? Should any reasonableness standard applied to rulemaking not also
apply to guidance? As noted above, one advantage of such an approach
would be to reduce administrators’ incentives to engage in avoidance be-
haviour, attempting to characterize rules as guidance to try and get
around reasonableness review. This in turn should reduce the need for
litigation over whether a decision is best characterized as rules or guid-
ance.!8® But this advantage would come at the expense of restricting some
of the flexibility said to be the key benefit of guidance. The lack of for-
mality around the creation of guidance means it is also easy to update—
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administrators can work iteratively, creating and revising guidance in re-
sponse to changing circumstances and new information about the effec-
tiveness of various policy options.!® If parties can immediately make sub-
missions requesting the reconsideration of new guidance, and then seek
judicial review of perceived failures to adequately act on these submis-
sions, administrators may be reluctant to publish guidance without first
gauging stakeholder reaction (e.g., through a notice-and-comment pro-
cess). This may leave them without any practical tools for quickly re-
sponding to new problems or risks.

Rather than treat all guidance the same, it may be worthwhile to treat
guidance documents differently depending on the level of formality
around their adoption. Guidance adopted pursuant to more formal pro-
cesses may be more amenable to reasonableness review, as this guidance
seems unlikely to be highly iterative or fast-moving.'¥” For example, se-
curities commissions have express statutory powers to create policies that
guide the application of rules, subject to completing a notice-and-com-
ment process.'® As such, these policies inevitably will take time to finalize
even without the possibility of judicial review. However, guidance with-
out this pedigree, such as notices or bulletins issued by civil servants with-
out reference to any statutory authority or prescribed adoption process,
could be treated as outside the scope of reasonableness review. Docu-
ments falling into this category would include the interpretation bulletins
issued by tax authorities, which are neither subject to public comment
nor contemplated by tax legislation.'®”

This is only one way of drawing such a dividing line, however. It may
not even be the best one: commentary suggests the weight administrators
give guidance bears little connection to the level of formality around its
adoption. ' Informal practices or staff guidance may have more influence
on stakeholders’ practical interests than more formal, seemingly authori-
tative guidance. In that light, perhaps courts should subject guidance to

186 See Kessler & Sabel, supra note 21 at 194.
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reasonableness review depending on the level of weight it seems to have
over administrative decision-making. Alternatively, it might be much sim-
pler for courts to instruct administrators not to treat informal guidance
as presumptively authoritative. Instead, perhaps administrators should be
told to rely on this guidance only to the extent it is accompanied by rea-
sons justifying the views it takes.!!

Like the question of where to draw the line between reviewable and
unreviewable guidance, the question of how to treat unreviewable guid-
ance cannot be resolved here. But the prospect of subjecting rules to
substantive review for reasonableness brings currency to the problem of
whether and to what extent guidance should be subject to similar review.
As such, it would seem prudent to at least start to frame a dialogue on
this topic.

B.  Rulemaking and Procedural Fairness

Adjudicators whose decisions affect “the rights, privileges or inter-
ests” of others owe a duty of procedural fairness to these affected par-
ties.!?2 Often, this duty entails giving prior notice and an opportunity to
be heard before a decision is rendered, and giving reasons for the decision
ultimately reached. But this need not always be the case: the duty is meant
to be “flexible and variable,”1? such that its implications for a particular
administrative decision will be “appropriate to the statutory, institutional,
and social context of the decision.”’* Notwithstanding this flexibility,
courts have refused to extend a duty of procedural fairness to rulemakers,
citing concerns that such a duty would impede the rulemaking process.!%®
This ongoing refusal has been criticized on at least two grounds. First, it
leaves considerable room for rulemakers to make decisions without trans-
parency and without justification (giving rise to risks of shirking,

191 For example, courts take this approach when considering interpretive bulletins’ bearing
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pandering, and catering to vested interests).!?® Second, it fails to recog-
nize that the flexibility inherent in the duty gives courts scope to promote
more accountable rulemaking without frustrating the rulemaking pro-
cess.'” In some instances, the duty could require that rules be subject to
notice-and-comment, while in others it may simply require “transparency
in the decision-making process” (e.g., by requiring the rulemaker to pub-
lish reasons or the record used in the rulemaking process).!*8

As suggested in Part I, subjecting rulemaking to reasonableness re-
view could have procedural implications on its own. Even if rulemakers
act without undertaking public consultation or reason-giving, they may
be obligated to consider any submissions from affected stakeholders re-
questing that they reconsider their action, and a failure to act in accord-
ance with such an obligation could be attacked through judicial review.*
Accordingly, rulemakers may feel the need to develop procedures for re-
sponding to these requests, and to provide assurance that their decisions
are rooted in the record and hence likely to survive judicial review.

Even if reasonableness review gives rise to these kinds of changes,
however, this would not be enough to address concerns about the lack
of procedural guardrails around rulemaking. Reasonableness review only
elevates the quality of administrative decisions to the extent stakeholders
can credibly threaten to seek review of decisions that fall short of this
standard. And government has a number of levers available for reducing
the credibility of this threat, especially from relatively vulnerable stake-
holders. It can choose to consult some affected parties and not others,?%
perhaps in the hope that those left out of the consultative process will not
organize to make submissions or force judicial review. It can neglect to
publish submissions received from stakeholders, making it more difficult
for affected parties to evaluate the reasonableness of the decisions taken

196 See Woolley, supra note 13 at 153-55.

197 See Cartier, “Procedural Fairness”, supra note 25 at 245.
198  Ibid at 260-61.
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without first launching litigation.?! Regulated industries and other
vested interests’ capacity to seek judicial review of decisions that impose
costs on them gives rulemakers reason to take these stakeholders seri-
ously. This is not necessarily the case for consumers, workers, and oth-
ers—not to mention cost-bearers in the immigration, national security,
and prison contexts—who are all far less well-placed to monitor or chal-
lenge rules affecting their interests.

If rulemaking and adjudication are to be placed on a similar footing
for purposes of substantive review, doctrinal coherence could be viewed
as demanding that they be subject to similar standards of procedural re-
view, as well. What is more, given the concerns cited above about cloak-
ing rules as guidance to avoid judicial review, similar guardrails should
perhaps be considered with at least some forms of guidance. Of course,
these guardrails would need to reflect the considerable uncertainty that
attends the creation of rules and guidance, as well as the need for admin-
istrators to have scope to quickly respond to new problems. For example,
notice-and-comment procedures may not be appropriate prerequisites
for the adoption of public health measures in response to a pandemic.2%
Transparency about the evidence or value judgments relied upon in
adopting these measures, as well as an opportunity to seek reconsidera-
tion of these measures after some time interval, may be more workable.2%3
While the possibility of courts setting different procedures for rulemak-
ing in different contexts creates uncertainties for rulemakers, they (and,
for that matter, legislatures) can easily mitigate this uncertainty by im-
posing rulemaking procedures on their own. Though these procedures
may not represent authoritative statements of the contents of a duty of
procedural fairness in rulemaking, the case law makes clear that courts
would accord significant weight to them.2*
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CONCLUSION

Vavilov set out to establish a “culture of justification,” in which ad-
ministrative actors “demonstrate that their exercise of delegated public
power can be ‘justified to citizens in terms of rationality and fairness.’”2%
Though resistance to the inclusion of rulemaking within this culture per-
sists, the doctrinal reasons oftered for this resistance seem highly vulner-
able to attack. A more compelling basis for this resistance can be found
in the potential consequences of extending Vavilov-style reasonableness
review to rulemaking. This is especially the case where regulatory cost-
bearers have the incentive and the resources to weaponize reasonableness
review to frustrate regulation meant to serve the interests of consumers,
workers, and other proxies for the public at large. Administrative law
scholarship in the United States, where rulemaking has long been review-
able for reasonableness, suggests this concern ought to be taken seriously.

Rather than militate against the adoption of reasonableness review,
however, this concern points instead toward a need to define reasonable-
ness review in a way that more realistically reflects what rulemaking in-
volves. Rulemakers, no matter how expert, can never be certain about
the effects of their actions. It is therefore unrealistic to expect them to
respond to every alternative scenario put forward by affected stakehold-
ers, or to resolve away all sources of uncertainty about their stated basis
for action. Rulemaking entails not only the application of expertise to
problems, but the making of value judgments in response to uncertainty.
Rulemakers should be entitled to make these judgments, provided they
are congruent with those reflected in their enabling legislation. These
judgments might be expressly stated in the legislation or implied through
the creation of accountability relationships between rulemakers and the
executive, the legislature, or voters.

But courts need not give rulemakers a blank cheque, under which
the latter can act on uncertain evidence and never look back at the con-
sequences of their actions. When faced with conflicting evidence of the
possible consequences of a new rule, courts could give weight to a com-
mitment by the rulemaker to review that rule after a given period to see
whether it is achieving its intended effects. A failure to account for evi-
dence of these effects could at that later point provide a basis for judicial

205 Swupra note 3 at para 14.
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review. Under this reframed approach to reasonableness review, courts
would not only allow rulemakers to revisit and learn from their decisions
but encourage it. This approach to reasonableness review will not resolve
all concerns about the quality of policymaking, but it should at least help
move the conversation forward.





