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ABSTRACT 

This article analyzes when expression is discriminatory and when discrim-
inatory expression should be legally prohibited. It reaches theoretical 
conclusions about these matters by examining the recent Ward v. Quebec 
(Commission des droits de la personne et des droits de la jeunesse) judgment 
of the Supreme Court of Canada. In Ward, the Court determined that a 
comedian’s jokes that ridiculed the appearance of a disabled boy did not 
constitute discriminatory expression because of disability. In any event, 
there was no reason to prohibit them under Quebec’s Charter of Human 
Rights and Freedoms that could outweigh the countervailing reason to 
protect the comedian’s freedom of expression. We argue that there are 
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two weaknesses in the Court’s opinion. First, the Court adopted a con-
ception of how to define expression as discriminatory expression that is 
inconsistent with standard approaches to this issue in law and the philo-
sophical literature on the ethics of antidiscrimination. Second, while the 
Court held that only the imperative to prevent harm gives a reason to 
prohibit discriminatory expression, as opposed to preventing offence, it 
relied on an impoverished conception of harm that was restricted to the 
societal harm of hate speech. There are reasons to prohibit discriminatory 
expression to prevent other types of harms.  

* * * 

RÉSUMÉ 

Cet article analyse les conditions dans lesquelles une expression peut être 
qualifiée de discriminatoire et les circonstances justifiant son interdiction 
légale. Il s’appuie sur l’arrêt récent Ward c. Québec (Commission des droits 
de la personne et des droits de la jeunesse) rendu par la Cour suprême du 
Canada. Dans cette affaire, la Cour a conclu que les propos humoristiques 
ridiculisant l’apparence d’un jeune garçon en situation de handicap ne 
constituaient pas une expression discriminatoire fondée sur le handicap. 
En tout état de cause, elle a estimé qu’aucun motif ne justifiait leur inter-
diction en vertu de la Charte des droits et libertés de la personne du Québec 
pouvant primer sur l’impératif fondamental de protection de la liberté 
d’expression. Nous soutenons que cette décision repose sur deux fai-
blesses majeures. D’une part, la Cour adopte une conception restrictive 
de l’expression discriminatoire, en décalage avec les approches générale-
ment admises tant en droit qu’en philosophie morale de l’antidiscrimina-
tion. D’autre part, en limitant la justification d’une interdiction aux seuls 
préjudices sociétaux résultant des discours de haine, la Cour s’appuie sur 
une conception réductrice du préjudice, écartant d’autres formes de torts 
pouvant néanmoins légitimer des restrictions à l’expression discrimina-
toire. 
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INTRODUCTION 

minor league hockey spectator shouts racist insults to an Asian child 
on the opposing team and encourages others to chant the insult in 

unison; a court acquits him of the crime of causing a disturbance because 
“obscene language and racially insulting comments in a public place does 
not by itself attract penal sanctions.”1 A municipal policy prohibits a bus 
advertisement by an anti-Muslim organization displaying images of 
women who were “honour killed by their families”; a court holds that 
the policy justifiably limits freedom of expression under subsection 2(b) 
of the Canadian Charter of Rights and Freedoms (Charter) to promote a 
safe and welcoming public transit system, since the ad could be perceived 
as “offensive, discriminatory and demeaning.”2 

 Cases such as these prompt a series of questions, which we explore 
in this paper. When is expression discriminatory? What reasons do we 
have to legally prohibit discriminatory expression? Does the offensiveness 
of such expression alone give such a reason or does the only reason derive 
from the need to prevent a specific kind of harm it may cause? How 
should reasons for prohibition figure into our deliberations when we 
weigh them against reasons to protect freedom of expression? Our in-
quiry into these questions takes inspiration from how myriad areas of law 
deal with discriminatory expression, although we focus on prohibitions 
of discriminatory expression under antidiscrimination statutes or human 
rights codes. These statutes prohibit conduct that (directly or indirectly) 
disadvantages a victim within a specified sphere of private life (such as 
employment or housing) because of a specified trait of a victim (such as 
her race, sex, or religion). 

 We develop theoretical perspectives on the above questions by means 
of a case study of Ward v. Quebec (Commission des droits de la personne et 
des droits de la jeunesse). In that case, the Supreme Court of Canada con-
sidered when discriminatory expression should be prohibited by 

 

1   R v Gallant (1992), 101 Nfld & PEIR 232 at para 14 (PESC), aff ’d (1993), 110 Nfld 
& PEIR 88 (PECA) [emphasis added].  

2   American Freedom Defence Initiative v Edmonton (City), 2016 ABQB 555 at para 112.  

A 
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Quebec’s Charter of Human Rights and Freedoms (Quebec Charter).3 A 
disabled boy who achieved public notoriety as a singer in Quebec argued 
that he was discriminated against after a comedian made disparaging 
comments about his appearance in live shows and online videos. Accord-
ing to the Court, the jokes were not discriminatory because of the legally 
prohibited ground of disability. Even if they were, they would not be 
prohibited by the Quebec Charter; they did not cause the specific kind of 
harm whose prevention gives a reason to prohibit them that could justify 
limiting freedom of expression, namely the distinctive harms of hate 
speech.4 

 We do not take a position on the factual result of Ward. Rather, our 
contribution is pitched at a higher level of generality, with the legal frame-
work constructed in the Ward majority’s reasons serving as our interloc-
utor. First, we argue the Court’s view of how to define expression as dis-
criminatory is at odds with standard views in law and the scholarly liter-
ature. Second, while the Court held that only preventing the harms 
caused by discriminatory expression, as opposed to mere offence, could 
give a justifying reason to limit freedom of expression, it relied on an 
impoverished conception of harm that was restricted to the societal harm 
of hate speech. In our view, there are reasons to prohibit discriminatory 
expression to prevent other types of harms—reasons that can conceivably 
be sufficiently weighty to justify limiting expressive freedom. 

 In Part 2, we analyze when a person is disadvantaged by expression 
because of a prohibited ground of discrimination and show how the 
Ward majority’s view on this issue conflicts with standard views on how 
to define something as discriminatory. In Part 3, we explain how the ten-
sion between protecting free expression and promoting egalitarian ideals 
played out in Ward before exploring how it arises in other legal contexts. 

 

3  Ward v Quebec (Commission des droits de la personne et des droits de la jeunesse), 2021 
SCC 43 [Ward]. See also Shaheen Shariff, Kaelyn Macaulay & Farah Roxanne Stone-
banks, “What is the Cost of Free Speech for Entertainment? A Missed Opportunity by 
the Supreme Court of Canada to Reduce Offensive Speech and Protect Marginalized 
Youth” (2022) 31:1 Educ & LJ 25; Colleen Sheppard, Discrimination Stories: Exclu-
sion, Law, and Everyday Life (Toronto: Irwin Law, 2021) at 134–135; David Lepofsky, 
“A Professional Comedian’s Fundamental Right to Publicly Bully a Child Because of 
His Disability? Scrutinizing Ward v. Quebec Human Rights Commission Through a 
Disability Lens” (2023) 108 SCLR (2d) 169. 

4  Ward, supra note 3 at paras 47, 104. 
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In Part 4, we explain how the majority resolves this tension by rejecting 
the offensiveness of discriminatory expression as a reason for prohibition 
and insisting on the need for the harm of hate speech. In Part 5, we 
identify harms other than the harms of hate speech whose prevention can 
give a reason to limit free expression without impugning the claim from 
Ward that offence alone gives no such reason. Part 6 responds to poten-
tial objections to our view on how to conceive of these other harms. 

I.  WHEN IS EXPRESSION DISCRIMINATORY? 

 We begin by considering when expression is properly classified as 
“discriminatory.” This inquiry must preface any analysis of reasons to le-
gally prohibit such expression, since it identifies the target of the inquiry 
into reasons for prohibition. However, classifying expression, including 
Ward’s jokes, as “discriminatory” does not automatically mean that it is 
morally wrong or that there is a reason to prohibit it that can defeat ex-
pressive freedom.5  

 We proceed by canvassing perspectives from the analytic philosophy 
literature on discrimination before turning to the Canadian legal ap-
proach. Our aim is to articulate a generic, non-legal definition of discrim-
inatory expression and evaluate the extent to which the majority’s legal 
analysis in Ward assists in this task. As alluded to above, we claim that 
Ward is of little assistance in this regard given the majority’s unorthodox 
approach to defining discrimination. However, we also aim to establish 
the broader point, which this critique helps elucidate; to determine 
whether expression is discriminatory, we can apply a definition of “dis-
crimination” that parallels the standard philosophical definition of dis-
criminatory actions or mental states. 

 

5   For example, in Ward, the Court held that if the comedian’s expression was discrimina-
tory, it should not be prohibited under the Quebec Charter. Under other human rights 
codes, discriminatory expression may be permitted if it falls under a statutory exemption 
(see e.g. Alberta Human Rights Act, RSA 2000, c A-25.5, s 11). And, finally, not all 
legal limits on discriminatory expression that limit subsection 2(b) of the Charter are 
justified under section 1 (see R v Oakes, 1986 CanLII 46 at 136–42 (SCC)). 
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A.  The Philosophical Concept of Discriminatory Expression  

 In analytic legal philosophy, an act is defined as “discriminatory” 
against a victim if, roughly, it (i) disadvantages the victim (ii) because (iii) 
the victim possesses some trait.6 If Jack dislikes deaf people and fires Jill, 
who is deaf, this act is “discriminatory” since it disadvantages Jill in em-
ployment, Jack is motivated by dislike for deaf people, and Jill is deaf.7 
This is an example of “direct discrimination.”8  

 Things other than discrete actions, like a rule or policy, can be “dis-
criminatory.” If fewer women than men can meet a specified aerobic 
standard, Jack’s policy requiring all employees to meet this standard as a 
condition for promotion discriminates against Jill. It disadvantages her in 
employment by imposing disproportionate burdens on women com-
pared to men, and Jill is a woman. This is a case of “indirect discrimina-
tion.”9 

 Mental states that are not manifested in external conduct can also be 
“discriminatory.” Consider stereotypical beliefs that ascribe negative 
qualities to a person simply based on the person’s membership in some 
social group. When asked by an elderly person for assistance, an IT tech-
nician might form a discriminatory belief that the person lacks techno-
logical proficiency based on a stereotype about the client’s age.10 The 
technician makes the victim the object of a negative assessment by 

 

6   Kasper Lippert-Rasmussen, Born Free and Equal? A Philosophical Inquiry into the Na-
ture of Discrimination (New York: Oxford University Press, 2013) at 15; Benjamin Ei-
delson, Discrimination and Disrespect (Oxford: Oxford University Press, 2015) at 17.  

7   The definition harbours puzzles that we do not aim to resolve. For example, will any 
trait because of which a victim may be disadvantaged suffice to make an act discrimina-
tory against her, or must the trait characterize a historically marginalized social group? 
See Frej Klem Thomsen, “But Some Groups Are More Equal Than Others: A Critical 
Review of the Group-Criterion in the Concept of Discrimination” (2013) 39:1 Soc 
Theory & Practice 120 at 124–25. 

8   Frej Klem Thomsen, “Direct Discrimination” in Kasper Lippert-Rasmussen, ed, The 
Routledge Handbook of the Ethics of Discrimination (New York: Routledge, 2018) 19 at 
20. 

9   See e.g. British Columbia (Public Service Employee Relations Commission) v BCGSEU, 
1999 CanLII 652 at para 29 (SCC). 

10   Erin Beeghly, “Stereotyping as Discrimination: Why Thoughts Can Be Discriminatory” 
(2021) 35:6 Soc Epistemology 547 at 548. 
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mentally associating older age with technological ineptitude, and the vic-
tim is elderly. 

 Now, expression is the outward conveyance of a meaning through 
sounds or visible signs or symbols. We propose that expression is “dis-
criminatory” against a victim if it meets the same definition given above. 
For example, a “Whites Only” sign above the entrance to a store is dis-
criminatory against a Black person. It denies access to the store using a 
criterion that explicitly mentions Black people and the person is Black. 
The anti-Muslim bus ad declaring that Muslim people “honour kill” their 
daughters is discriminatory, too. It conveys a negative appraisal of Mus-
lim people  in the form of the endorsement of a belief that Muslim people 
engage in barbaric practices as supposed tenets of their faith.  

 Discriminatory expression thus sometimes resembles an outward dis-
criminatory act or policy. Like the “Whites Only” sign, it may constitute 
a “speech act” that communicates a directly discriminatory policy.11 Or it 
can resemble a discriminatory thought that, like the anti-Muslim ad, ex-
ternalizes a negative mental evaluation directed at a victim. 

 The fact that expression is uttered by a person with the intent of 
eliciting laughter in an audience does not preclude it from being discrim-
inatory. For example, expression may convey a negative appraisal of mem-
bers of the victim’s social group, and the speaker may view this appraisal 
as integral to its comedic value. Also, whether discriminatory expression 
has a comedic purpose may be relevant to assessing the strength of rea-
sons against legally prohibiting it, even if it causes harm that the state has 
a reason to prevent. For example, its comedic purpose may qualify it as 
artistic expression, which bolsters existing reasons to refrain from pro-
hibiting it.12 

 

11   Mary Kate McGowan, “On ‘Whites Only’ Signs and Racist Hate Speech: Verbal Acts 
of Racial Discrimination” in Ishani Maitra & Mary Kate McGowan, eds, Speech and 
Harm: Controversies Over Free Speech (Oxford: Oxford University Press, 2012) 121 at 
136–138. 

12   For discussion, see Brody, Dansky, Rubin v The Queen, 1962 CanLII 80 (SCC); Paul 
Kearns, Freedom of Artistic Expression: Essays on Culture and Legal Censure (Oxford: 
Hart, 2013). Probing this issue in full detail would take us beyond the ambit of our 
analysis of discriminatory expression in general and the general conditions for legally 
limiting it. This is part of what makes us prefer not to declare a position on the factual 
outcome of Ward. 
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B.  The Legal Concept of Discrimination in Canada 

 Our proposal to apply the same generic definition of discriminatory 
acts or thoughts to expression gains support from Ward, where the Court 
applied the same generic legal test for determining whether actions or 
policies are discriminatory to expression.13 But when determining 
whether the comedian’s expression was discriminatory, it encountered a 
difficult question of when disadvantage imposed on a victim is “because” 
of a trait of the victim. In what follows, we discuss two approaches to this 
issue that can be gathered from the philosophical literature. We then look 
for guidance in determining which approach to favour by considering 
which the Court favoured in Ward and which better comports with Ca-
nadian antidiscrimination law more generally. 

 The two approaches can be understood as divergent interpretations 
of the idea that, for disadvantage to be “because” of a trait, the trait must 
be a reason for the disadvantage. The first approach is “victim-focused.”14 
On this approach, a victim’s trait must be an explanatory reason for the 
disadvantage.15 For example, when Jill is fired because of her disability, 
her disability causally explains why Jack fired her. This indicates that a 
trait can explain the disadvantage a victim suffers if it figures into the 
perpetrator’s subjective reasons or motivations for causing the disad-
vantage. But the point of examining the perpetrator’s mind on this first 
approach is to explain how the victim’s trait caused her disadvantage by 
tracing the causal chain through the perpetrator’s mind. It is not to pin-
point some moral flaw in the perpetrator’s deliberative process. Mental 
attributes need not be part of the causal narrative at all. In a case of indi-
rect discrimination in employment, a victim’s trait may causally explain 
why she suffers disadvantage under a promotions policy if, regardless of 
the employer’s own reasons for instituting the policy, it has a disparate 
impact on employees sharing that trait.  

 

13   Supra note 3 at paras 94, 146. 

14   Cf Alan David Freeman, “Legitimizing Racial Discrimination Through Antidiscrimina-
tion Law: A Critical Review of Supreme Court Doctrine” (1978) 62:6 Minn L Rev 
1049 at 1053. 

15   For similar views, see Patrick S Shin, “Liability for Unconscious Discrimination? A 
Thought Experiment in the Theory of Employment Discrimination Law” (2010) 62:1 
Hastings LJ 67 at 86; Noah D Zatz, “Disparate Impact and the Unity of Equality Law” 
(2017) 97:4 BUL Rev 1357 at 1370–80. 
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 The second approach is “perpetrator-focused.”16 A victim’s trait may 
be the motivating reason the perpetrator took within his internal deliber-
ations as justifying the disadvantage. This approach scrutinizes the per-
petrator’s cognitive activity to identify the true basis or ground of his 
choice to disadvantage the victim. That his reasoning was on the causal 
pathway between the victim’s trait and her being disadvantaged is beside 
the point. It is possible for Jack to subjectively take Jill’s disability as a 
good reason to disadvantage her without ever actually firing her or un-
successfully attempting to fire her.  

 To determine whether to prefer the victim—or perpetrator-focused 
approach—we can look for guidance to the Canadian legal test for dis-
crimination.17 To obtain a statutory remedy, an alleged victim of discrim-
ination must show that (i) she was disadvantaged by the perpetrator by 
being deprived of a right conferred under the statute (such as a right 
against discrimination in employment or housing) (ii) because (iii) the 
victim has a trait that is protected as a prohibited ground of discrimina-
tion.18 The legal definition of discrimination is narrower than the philo-
sophical definition, as it applies only to deprivations of statutory rights 
(not any disadvantage whatsoever) because of certain prescribed traits 
(not any trait whatsoever). But since they share the crucial second ele-
ment, the legal treatment of this element can inform the broader non-
legal definition. 

 Ward addressed whether the comedian’s expression was discrimina-
tory “because” of the prohibited ground of disability. The Commission 
des droits de la personne et des droits de la jeunesse brought a discrimination 
claim against Mike Ward on behalf of a minor, Jérémy Gabriel. Gabriel 
was born with Treacher Collins syndrome, which caused malformations 
of his head and deafness. When he was six, he received a bone-anchored 
hearing aid that enabled him to learn to speak and sing. He became a 
professional singer, performing at large events that received significant 
media coverage. He released an album and autobiography and partici-
pated in international initiatives to raise awareness of Treacher Collins. 
Ward was a professional comedian in the style of dark comedy, which 

 

16   Cf Freeman, supra note 14 at 1052−57. 

17   Quebec (Commission des droits de la personne et des droits de la jeunesse) v Bombardier Inc 
(Bombardier Aerospace Training Center), 2015 SCC 39 at para 32. 

18   Stewart v Elk Valley Coal Corp, 2017 SCC 30 at para 6 [Stewart].  
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features shocking or taboo subjects. The main theme of one of his public 
shows was tolerance for differences between people. He performed a rou-
tine during which he mocked figures in Quebec’s artistic community who 
he described as “sacred cows” that could not be made fun of due to their 
wealth, influence, or perceived vulnerability. One figure was Gabriel. 
Ward also made disparaging comments about Gabriel’s physical appear-
ance in a video posted online. Afterwards, students attending Gabriel’s 
school teased him, drawing inspiration from some of the comments in 
that video.19 

 Section 10 of the Quebec Charter provides that every person has the 
right to the full and equal recognition and exercise of other rights con-
ferred by the Quebec Charter “without distinction, exclusion or prefer-
ence based on ... handicap.”20 The Commission argued that Ward’s jokes 
deprived Gabriel of his right under section 4 of the Quebec Charter to 
“the safeguard of his dignity, honour, and reputation” because of Ga-
briel’s disability. The Quebec Human Rights Tribunal, adjudicating the 
Commission’s claim at first instance, distinguished between Ward’s deci-
sion to comment on Gabriel’s appearance and the comments themselves. 
The decision was not discriminatory because of disability: “[Gabriel] was 
chosen as a target because he was a public personality who attracted pub-
lic sympathy and seemed to be ‘untouchable’ ... [Ward] did not choose 
[Gabriel] because of his handicap.”21 But the comments themselves were 
discriminatory. They referred to Gabriel as the “ugly kid who sings” 
whose hearing aid resembled a “speaker” on his head.22 

 However, a majority of the Supreme Court, in reasons written by 
Chief Justice Wagner and Justice Côté, held that after maintaining that 
the decision to make fun of Gabriel was not because of Gabriel’s disability, 
the Tribunal should not have gone farther and considered the message 
Ward chose to express in isolation from Ward’s decision itself. Even if 
Ward’s comments mentioned Gabriel’s disability, it did not follow that 

 

19   Ward, supra note 3 at paras 8–15. 

20   CQLR c C-12, s 10 [Quebec Charter].  

21   Commission des droits de la personne et des droits de la jeunesse (Gabriel et autres) v Ward, 
2016 QCTDP 18 at para 86. 

22   Ibid at paras 91–92. 
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the disability was a factor contributing to Gabriel’s being targeted for 
ridicule.23 

 The majority’s approach to defining discrimination was perpetrator-
focused. By accepting that Ward’s decision to mock Gabriel was not be-
cause of disability but public notoriety, the Court accepted that its task 
was to identify the true basis of Ward’s choice to comment on Gabriel, 
i.e., to assess Ward’s internal deliberations and discern whether disability 
was the ultimate subjective motivating reason for expressing a negative 
appraisal of Gabriel’s appearance. A victim-focused approach may well 
have led to the opposite conclusion. One can tell a plausible story ac-
cording to which Gabriel was disadvantaged by being made an object of 
derision, which was explained by the content of Ward’s comments and 
how they emphasized Gabriel’s appearance. Since Gabriel’s appearance 
was explained by his disability, his disability explained why he suffered 
derision. The connection between derision and disability travelled 
through the meaning of the words used in the jokes that Ward expressed. 
No doubt, before being expressed, the jokes were formulated in Ward’s 
mind, and Ward may have had several factors in mind when deciding who 
to make fun of (including celebrity status and “untouchability”). But on 
a victim-focused view, it did not matter precisely where disability figured 
into Ward’s deliberations or whether disability was the most fundamental 
factor in Ward’s choice to express his jokes. All that mattered was whether 
the link between disability and disadvantage could somehow be traced 
through Ward’s reasoning, even if disability was not the dominant or sole 
reason.  

 The problem is that under Canadian antidiscrimination law, the vic-
tim-focused approach enjoys ascendency over the perpetrator-focused ap-
proach. The dissent in Ward, led by Justices Abella and Kasirer, pressed 
this critique against the majority, writing that it was not necessary that 
Ward “intended to single out Mr. Gabriel based on his disability, or that 
the distinction was based exclusively, or even primarily, on his disability. 
There must only be a connection between the distinction and the 
ground.”24 For something to be discriminatory “because” of a prohibited 
ground, there need only be some link, nexus, or connection between the 
disadvantage it causes for a victim and the victim’s trait. The trait must 

 

23   Ward, supra note 3 at paras 99–100.  

24  Ibid at para 145.  
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be a factor in the disadvantage. But it need not be the only reason for it. 
Nor need it be the closest, most direct, significant, material, or dominant 
reason. It need only contribute to the disadvantage in some way. It is 
irrelevant whether the disadvantage had its true basis in, for example, 
stereotypical or arbitrary decision-making of the perpetrator. What is rel-
evant is not the perpetrator’s attitude, but the role the victim’s trait played 
in the negative impact she suffered.25 In an incisive dissenting opinion in 
Stewart v. Elk Valley Coal Corp., Justice Gascon explained that the issue 
of whether disadvantage is “because” of a prohibited ground is con-
cerned with effects on victims, not perpetrators’ intentions: 

The difference between effect and intent, analytically, is best un-
derstood from the standpoint of the relationship under consid-
eration. If discriminatory intent were dispositive of contribution, 
the relevant relationship would be that between an employee’s 
protected ground and the corporation’s intent to harm that em-
ployee. But contribution emphasizes discriminatory effect. In-
deed, for human rights legislation to protect against “indirect 
discrimination”—i.e. neutral rules with adverse consequences for 
certain groups—intent cannot be a requirement for prima fa-
cie discrimination. Therefore, the relevant relationship addressed 
by contribution is that between an employee’s ground and 
harm.26 

What Justice Gascon says is that, when analyzing whether something is 
discriminatory because of a specified trait, courts must consider whether 
the trait contributes to disadvantage suffered by the victim by focusing 
on the relationship between trait and disadvantage (in a victim-focused 
sense), not the trait and the perpetrator’s reasons for causing the 

 

25  Stewart, supra note 18 at paras 45–46; Peel Law Association v Pieters, 2013 ONCA 396 
at paras 53–62; Colleen Sheppard & Mary Louise Chabot, “Obstacles to Crossing the 
Discrimination Threshold: Connecting Individual Exclusion to Group-Based Inequali-
ties” (2018) 96:1 Can Bar Rev 1 at 13. 

26   Stewart, supra note 18 at para 80 [references omitted]. See also Brandyn Rodgerson, 
“The Lone Dissenting Voice: How the Stewart Dissent Shaped Canadian Discrimina-
tion Law” (2021) 103 SCLR (2d) 169. 
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disadvantage (in a perpetrator-focused sense).27 Ward turned this ap-
proach on its head.28  

 This point is not of mere technical or methodological significance. 
To suppress the victim-focused approach is to tacitly endorse a specific 
substantive view of the purpose of antidiscrimination law. Given how the 
perpetrator-focused approach involves scrutiny of a perpetrator’s true 
motivating reason for disadvantaging a victim, it aims to identify some 
inherent moral defect in the perpetrator’s mental deliberations. The 
sought-after defect would reside in how, most of the time, the traits cov-
ered by the legally prohibited grounds—race, sex, disability, etc.—do not 
give any objectively real or genuine reason to disadvantage someone in 
areas like employment or housing.29 If something constitutes illegal dis-
crimination just when this defect is present, the point of outlawing dis-
crimination must be to prohibit morally defective deliberations and erad-
icate a type of morally blameworthy process of individual decision-mak-
ing from society.  

 A victim-focused approach to defining discrimination presupposes a 
distinct conception of antidiscrimination law’s purpose. By focusing on 
the relationship between a victim’s trait and a disadvantage experienced 
at a perpetrator’s hands, rather than any moral fault in the perpetrator’s 
decision-making processes, this approach aims to identify scenarios where 
that trait has become a locus of disadvantage, setting aside the blamewor-
thiness of the perpetrator for causing disadvantage and trait to align. But 
the traits usually included in the legally prohibited grounds characterize 
social groups that have been historically marginalized. So, if something is 
illegal discrimination whenever trait and disadvantage coincide, the goal 
of prohibiting discrimination must be to disrupt patterns of social ine-
quality faced by historically marginalized groups and prevent the harms 
such patterns cause for these groups.30 The moral blameworthiness of 

 

27   Stewart, supra note 18 at para 85.  

28   The victim-focused approach also prevails in the United Kingdom (see Colin Campbell 
& Dale Smith, “The Grounding Requirement for Direct Discrimination” (2020) 136:2 
Law Q Rev 258 at 277). 

29   Eidelson, supra note 6 at 98. 

30   Compare Patrick S Shin, “Is There a Unitary Concept of Discrimination?” in Deborah 
Hellman & Sophia Moreau, eds, Philosophical Foundations of Discrimination Law (Ox-
ford: Oxford University Press, 2013) 163 at 181. 
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individual agents who contribute to structural inequality is immaterial for 
achieving this goal.31 

 The way that the perpetrator-focused account conceives of antidis-
crimination law’s purpose is unacceptable because the law’s point is not 
to condemn morally blameworthy conduct like the criminal law does.32 
For example, according to the Supreme Court, an employee who has 
been sexually harassed by a coworker may bring a human rights code 
complaint against her employer, and it is irrelevant whether the employer 
was at fault for intentionally encouraging the harassment or negligently 
failing to prevent it. Concepts of vicarious liability from tort law, or strict 
liability from criminal law, are inapplicable because a human rights code 
“is not aimed at determining fault or punishing conduct. It is remedial. 
Its aim is to identify and eliminate discrimination.”33 The suppression of 
the victim-focused approach to defining discrimination in Ward therefore 
contradicts settled understandings of the overall purpose of antidiscrimi-
nation law.  

 In sum, although Ward supports the application of the standard phil-
osophical concept of “discrimination” to expression, despite initial im-
pressions, it cannot support the use of the perpetrator-focused approach 

 

31   It has been said that moral responsibility cannot be ascribed to any individual person 
for the existence of oppressive society-wide structures of subordination or that these 
structures can exist absent any morally wrongful conduct in creating or sustaining them. 
See Joshua Glasgow, “Racism as Disrespect” (2009) 120:1 Ethics 64 at 72. 

32   American law might be different. See Julie C Suk, “Procedural Path Dependence: Dis-
crimination and the Civil-Criminal Divide” (2008) 85:6 Wash UL Rev 1315 at 1316–
17. One of us has written on this topic in greater detail elsewhere. See Anthony San-
giuliano, “Bottom-Up and Top-Down Theories of Antidiscrimination Law” (2022) 
42:4 Oxford J Legal Stud 1118; Anthony Sangiuliano, “Against Moralism in Anti-Dis-
crimination Law” (2023) 73:4 UTLJ 467. 

33   Robichaud v Canada (Treasury Board), 1987 CanLII 73 at para 13 (SCC). American 
scholars have argued that prohibitions of harassment under antidiscrimination in the 
United States ought to be reformed in a manner that brings it closer to the Supreme 
Court of Canada’s position (see e.g. Martha Chamallas, “Two Very Different Stories: 
Vicarious Liability Under Tort and Title VII Law” (2014) 75:6 Ohio St LJ 1315). 
Ontario has enacted a human rights code provision precluding employer liability for 
coworker sexual harassment, which has been interpreted by the Ontario Human Rights 
Tribunal as imposing such liability where the employer was negligent in preventing the 
harassment. The American scholars’ arguments apply equally to Ontario law. See Hu-
man Rights Code, RSO 1990, c H.19, s 46.3(1) [Ontario Human Rights Code]; Ontario 
Human Rights Commission v Farris, 2012 ONSC 3876 at para 33.  
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to ascertaining whether disadvantage suffered by a victim is “because” of 
a specified trait. This is because Ward neglects the prevailing legal con-
cept of discrimination, which informs the philosophical concept by indi-
cating that expression is discriminatory when it makes the victim the ob-
ject of a negative assessment “because” of the victim’s trait in a victim-
focused sense.  

II. CLASHES BETWEEN FREEDOM OF EXPRESSION  
AND ANTIDISCRIMINATION  

 We now wish to address what reasons exist for legally prohibiting 
expression that is properly classified as discriminatory. Here we confront 
a conflict between antidiscrimination statutes’ goal of reducing inequality 
and reasons to protect expressive freedom. As a prelude to examining 
how the Court resolved the conflict in Ward, we will survey how it arises 
across various legal contexts—human rights codes, constitutional law, 
criminal and quasi-criminal law, and private law. This survey will yield 
analytical resources for when we eventually turn to critique the reasoning 
in Ward. 

A.  Human Rights Codes 

 In Ward, the Commission asserted Gabriel’s right under section 10 
of the Quebec Charter against disability discrimination that deprives him 
of the safeguard of dignity under section 4. Section 4 is subject to section 
9.1, which provides that in exercising fundamental rights and freedoms, 
“a person shall maintain a proper regard for democratic values, public 
order and the general well-being of the citizens of Quebec.”34 Thus, the 
scope of the section 4 right is internally limited by democratic or public 
values. The Commission had to prove that Ward’s jokes deprived Gabriel 
of a right to the safeguard of dignity whose protection was justified de-
spite the need for it to be exercised consistently with Ward’s freedom of 
expression.35 

 Human rights statutes outside Quebec contain provisions that pro-
hibit a person from publishing or displaying a sign, symbol, or represen-
tation that indicates an intention to discriminate or incites others to 

 

34   Quebec Charter, supra note 20, s 9.1. 

35   Ward, supra note 3 at paras 40–44. 



WORDS THAT WOUND AND LAWS THAT SILENCE 111 

 

 

discriminate. These provisions sometimes contain a qualifier that they 
must not be interpreted as interfering with freedom of expression.36 Sim-
ilarly, antidiscrimination statutes typically prohibit sexual harassment or 
harassment on other grounds.37 “Harassment” is often defined as includ-
ing a course of “vexatious comment” against a victim that ought reason-
ably to be known to be unwelcome.38 Finally, among the traits listed as 
prohibited grounds of discrimination in many provinces are a person’s 
gender identity and gender expression. It has been suggested that delib-
erately misgendering a person could be a legally prohibited form of ex-
pression.39 In all these ways, the human rights codes’ objectives are pur-
sued by restricting free expression. 

B.  Constitutional Litigation 

 Some human rights codes contain prohibitions of discriminatory ex-
pression that, mirroring the crime of hate speech, prohibit expression that 
is likely to expose a person or group to hatred or contempt because of a 
prohibited ground.40 These provisions have been subject to challenges 
on the basis that they infringe subsection 2(b) of the Charter in a manner 
that cannot be “demonstrably justified in a free and democratic society” 
under section 1.41  

 The prohibition of hate speech under the now-repealed section 13 
of the Canadian Human Rights Act was challenged in Canada (Human 
Rights Commission) v. Taylor as infringing subsection 2(b) of the 

 

36   See e.g. Ontario Human Rights Code, supra note 33, s 13(2). There has not been much 
noteworthy litigation under this provision. In other jurisdictions, see Canadian Human 
Rights Act, RSC 1985, c H-6, s 12; The Human Rights Code, SM 1987-88, c 45, CCSM 
c H175, s 18; Human Rights Act, RSNS 1989, c 214, s 7; Human Rights Act, SNWT 
2002, c 18, s 13. 

37   See Janzen v Platy Enterprises Ltd, 1989 CanLII 97 (SCC) [Janzen]. 

38   See e.g. Ontario Human Rights Code, supra note 33, s 10(1). 

39   Brenda Cossman, “Gender Identity, Gender Pronouns, and Freedom of Expression: Bill 
C-16 and the Traction of Specious Legal Claims” (2018) 68:1 UTLJ 37 at 51; Nelson 
v Goodberry Restaurant Group Ltd, 2021 BCHRT 137 at para 89.  

40   Human Rights Code, RSBC 1996, c 210, s 7(1)(b) [BC Human Rights Code]; Alberta 
Human Rights Act, supra note 5, s 3(1)(b). See also The Saskatchewan Human Rights 
Code, 2018, SS 2018, c S-24.2, s 14(1)(b).  

41   Part I of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 
1982, c 11, s 1. 
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Charter.42 John Ross Taylor distributed telephone messages asserting 
that Jewish people were part of a conspiracy to take over Canadian soci-
ety. The Supreme Court, guided by its approach to the crime of hate 
speech, held that section 13 limited freedom of expression in a manner 
that was justified under section 1 of the Charter.43 It rejected the argu-
ment that Taylor’s discriminatory messages were not constitutionally pro-
tected at all by being antithetical to the values underlying subsection 2(b) 
(the search for truth through the free public exchange of ideas, demo-
cratic political participation, and self-actualization on the part of the 
speaker). Subsection 2(b) must protect any expression that conveys a 
meaning irrespective of its content. While violent forms of expression do 
not receive protection because they are inimical to expressive freedom’s 
underlying values, Taylor’s messages did not take the form of direct ap-
plication of physical violence, and section 13 of the Canadian Human 
Rights Act targeted their content, not their form.44 Taylor thus makes 
clear that the protection of freedom of expression requires inclusive pro-
tection of even expression that is viewed as unpopular or contrary to 
mainstream normative beliefs and practices. Subsection 2(b) of the Char-
ter cannot achieve its purposes unless it embraces messages that dissent 
from the views of the social or political majority.45 

 The prohibition of hate speech in Saskatchewan’s antidiscrimination 
statute was more recently challenged in Saskatchewan (Human Rights 
Commission) v. Whatcott.46 William Whatcott distributed flyers on behalf 
of a Christian group that urged elementary schools to not hire homosex-
ual persons as teachers or teach students about homosexual practices. 
These flyers allegedly contravened paragraph 14(1)(b) of the Saskatche-
wan Human Rights Code by exposing people to hatred, or ridiculing, 

 

42   Canada (Human Rights Commission) v Taylor, [1990] 3 SCR 892 at 902, 1990 CanLII 
26 (SCC) [Taylor]. 

43   Ibid at 940; see R v Keegstra, 1990 CanLII 24 at 744–88 (SCC) [Keegstra]. 

44   Taylor, supra note 42 at 914–15. See also R v Khawaja, 2012 SCC 69 at para 70 [Kha-
waja]; Bracken v Fort Erie (Town), 2017 ONCA 668 at paras 25–31, 50, 52 [Bracken 
v Fort Erie]. 

45   R v Zundel, 1992 CanLII 75 (SCC); R v Sharpe, 2001 SCC 2 at para 21 [Sharpe]. See 
also Jamie Cameron, “Resetting the Foundations: Renewing Freedom of Expression 
under Section 2(b) of the Charter” (2022) 105 SCLR (2d) 121 at paras 134–35.  

46   2013 SCC 11 at para 2 [Whatcott]. 
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belittling, or otherwise affronting their dignity because of their sexual 
orientation.47 

 The Supreme Court interpreted the term “hatred” in paragraph 
14(1)(b) as referring to expression that vilifies, rejects, delegitimizes, in-
spires enmity, or galvanizes ill-will against a group characterized by a pro-
hibited ground, rendering them abhorrent, dangerous, or unacceptable 
in the eyes of the audience.48 The reason to prohibit hatred is to prevent 
certain societal effects, particularly its potential to lead listeners to engage 
in discriminatory acts or otherwise harm members of the group.49 It is 
not that listeners may find it offensive or repugnant to mainstream values 
and beliefs.50 The objective of paragraph 14(1)(b) was thus to reduce the 
harm of discriminatory conduct by tackling one of its root causes. Ex-
pression that delegitimizes vulnerable groups and rejects them as unde-
serving of social standing and acceptance makes it easier to justify dis-
criminatory conduct toward them. The Court described hate propaganda 
as in need of proscription, not because of how it causes emotional distress 
for individual members of targeted groups, but because of its societal 
impact: 

If a group of people are considered inferior, subhuman, or law-
less, it is easier to justify denying the group and its members 
equal rights or status ... As the majority becomes desensitized by 
the effects of hate speech, the concern is that some members of 
society will demonstrate their rejection of the vulnerable group 
through conduct. Hate speech lays the groundwork for later, 
broad attacks on vulnerable groups. These attacks can range 
from discrimination, to ostracism, segregation, deportation, vi-
olence and, in the most extreme cases, to genocide.51 

Furthermore, hateful expression undermines the ability of the targeted 
group to find self-fulfillment through their own expressive activity and 
participate in democratic deliberation. It inhibits their ability to respond 

 

47   Ibid at paras 8–9. 

48   Ibid at paras 40–41.  

49   Ibid at para 52.  

50   Ibid at para 51.  

51   Ibid at para 74 [references omitted]. 
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to the ideas being expressed by forcing them to argue for their basic social 
standing as a precondition of participating in public debate.52 

 However, not all the words in paragraph 14(1)(b) advanced the ob-
jective of eliminating the harms of hate speech. Expression that “ridi-
cules,” “belittles,” or “affronts the dignity” of marginalized groups may 
be considered repugnant, hurtful, disdainful, or offensive. But it typically 
does not have the potential to recruit others to engage in discriminatory 
conduct toward victims in the way that hateful, delegitimizing, or vilify-
ing expression does. Therefore, the limit on subsection 2(b) of the Char-
ter these words caused could not be justified under section 1, and they 
were severed from paragraph 14(1)(b).53 

 Whatcott involved a challenge against both a statutory provision and 
an administrative tribunal’s decision that Whatcott’s flyers were prohib-
ited by that provision.54 This indicates that another context where the 
legal regulation of discriminatory expression raises a conflict between 
freedom of expression and the pursuit of equality is where an executive 
government agent, to promote equality, makes a decision that is said to 
limit freedom of expression. The agent must appropriately weigh the 
Charter value of free expression.55 For example, if a municipality refuses 
to allow an anti-abortion group to place a bus ad that uses graphic im-
agery and language to describe abortions, the refusal may be challenged 
on judicial review for whether it complied with principles of proportion-
ality. The municipality must properly balance between the subsection 
2(b) Charter value of freedom of expression and the need to prevent 
psychological harm for women, fear, and confusion for children, and in-
accurate or misleading advertising.56 Similarly, a human rights tribunal 
must satisfy proportionality principles and account for freedom of expres-
sion when deciding whether the statutory prohibition of discriminatory 

 

52   Ibid at paras 75–76. 

53   Ibid at paras 90–95. 

54   Ibid at paras 1, 202. 

55   Doré v Barreau du Québec, 2012 SCC 12 at para 47. 

56   Canadian Centre for Bio-Ethical Reform v Grande Prairie (City), 2018 ABCA 154 at 
para 112. 
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expression in employment extends to sexist comments made by a worker 
about a manager in online blog posts outside work hours.57 

C.  Criminal and Quasi-Criminal Law  

 Taylor and Whatcott sought guidance from the criminal offence of 
hate speech. But other offences also limit freedom of expression. These 
include causing a public disturbance,58 distributing obscene material59 or 
child pornography,60 criminal harassment,61 uttering threats,62 publishing 
defamatory libel,63 or causing mischief.64 Each of these offences could be 
committed by means of discriminatory expression, in which case they 
criminalize such expression. 

 For example, a racial epithet used by a white supremacist to threaten 
to harm a Black person could be criminalized under the uttering threats 
offence.65 If a person shouts Islamophobic comments in a public space, 
such as a subway train, causing the train to be shut down and delaying 
the commute of other riders, he may be convicted of causing a public 
disturbance.66 That said, shouting “insulting or obscene language” is 
alone insufficient to constitute a disturbance; the expression must cause 
“... disorder calculated to interfere with the public’s normal activities.”67 

Thus, the fact that discriminatory expression is insulting or obscene is 
insufficient for criminalizing it. But its discriminatory nature is not irrel-
evant. For example, deliberately shouting inflammatory, racist remarks 

 

57   Taylor-Baptiste v Ontario Public Service Employees Union, 2015 ONCA 495 at para 67, 
leave to appeal to SCC refused, 36647 (9 June 2016). 

58   Criminal Code, RSC 1985, c C-46, s 175(1) [Criminal Code]. 

59   Ibid, s 163; Sharpe, supra note 45 at paras 1, 6–9; R v Labaye, 2005 SCC 80 at para 
14. 

60   Criminal Code, supra note 58, s 163.1; R v Katigbak, 2011 SCC 48 at para 67 
[Katigbak]. 

61   Criminal Code, supra note 58, s 264; R v Krushel, 2000 CanLII 3780 at paras 12–24 
(ON CA), leave to appeal refused, 180 OAC 199 (note) (SCC).  

62   Criminal Code, supra note 58, s 264.1. 

63   Ibid, s 298; R v Lucas, 1998 CanLII 815 at para 1 (SCC). 

64   Criminal Code, supra note 58, s 430. 

65   R v Upson, 2001 NSCA 89 at paras 37-42 [Upson]. 

66   R v Brazeau, 2017 ONSC 2975 at paras 33-37. 

67   R v Lohnes, 1992 CanLII 112 at 178-79 (SCC). 
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on a subway platform is more likely to rouse public disorder than polite 
conversation about the weather. Similarly, if expression interferes with 
another’s use or enjoyment of property, its criminalization under the of-
fence of mischief limits expressive freedom. For instance, a person could 
conceivably interfere with a Jewish person’s use or enjoyment of their 
home, and thereby commit mischief, if he stood outside the house wav-
ing Nazi flags.68 

 Discriminatory expression can also be limited by regulatory offences. 
For example, a provincial statute may impose a fine for the use of lan-
guage that interferes with others’ use and enjoyment of a public space. It 
is not difficult to conceive of a case where a person is prosecuted under 
such a statute for, say, displaying a sign denigrating recent Hispanic im-
migrants that reaches the threshold of interfering with a Hispanic citi-
zen’s use and enjoyment of a park.69 

D.  Private Law 

 Finally, certain private wrongs can be committed through discrimi-
natory expression, giving rise to a cause of action for victims to obtain a 
personal remedy, such as monetary compensation from perpetrators 
through a civil proceeding. The Commission’s claim on Gabriel’s behalf 
in Ward resembled a civil action for defamation founded on a breach of 
the safeguard of dignity under section 4 of the Quebec Charter. The ma-
jority highlighted distinctions between discrimination and defamation.70 
However, at least at common law, compensation for the tort of defama-
tion is available to victims of defamatory discriminatory expression whose 
reputations are harmed. 

 To elaborate, an action in defamation lies where a defendant publi-
cizes a statement about the plaintiff that tends to lower the plaintiff ’s 
reputation in the eyes of a reasonable person.71 The defendant may 

 

68   R c Lévesque, 2022 QCCA 510 at para 35. See also Criminal Code, supra note 58, s 
430(7); R v Tremblay, 2010 ONCA 469 at paras 22-30. 

69   Cf Bracken v Niagara Parks Police, 2018 ONCA 261 at paras 1-2. 

70   Ward, supra note 3 at para 30. 

71   Grant v Torstar Corp, 2009 SCC 61 at para 28.  
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establish a defence, such as truth or fair comment.72 The common law 
must be developed in accordance with the Charter value of freedom of 
expression. But given the importance of the individual interest in good 
reputation and the tenuous connection between defamatory statements 
and the core values underlying subsection 2(b) of the Charter, the com-
mon law of defamation is consistent with the value of freedom of expres-
sion.73 And a defendant may lower a plaintiff ’s reputation via discrimina-
tory expression. For example, defamation can take the form of referring 
to a Muslim person as a terrorist who is plotting to commit acts of vio-
lence and war crimes in Canada.74 

 Another private wrong that may be occasioned by expression is in-
tentional infliction of mental suffering (IIMS). This tort requires a plain-
tiff to prove that the defendant engaged in flagrant and outrageous con-
duct calculated to produce harm that results in visible and provable ill-
ness.75 The impugned conduct of an IIMS defendant often takes the form 
of expression, although the high thresholds for the expression to be fla-
grant, outrageous, and intended to cause harm allow space for people to 
freely make critical, unflattering, or distasteful statements about others 
without attracting civil liability.76 Tort law scholars have advocated for 
the use of IIMS to address discriminatory expression.77 For example, a 
woman may be entitled to damages for IIMS if she is subjected to sexual 
harassment in the workplace through sustained and vexatious comments 
by male coworkers who intended to cause her mental anguish.78 Similarly, 

 

72   Allen M Linden et al, Canadian Tort Law, 12th ed (Markham, ON: LexisNexis, 2022) 
at 753-54. 

73   Hill v Church of Scientology of Toronto, 1995 CanLII 59 at paras 106-07 (SCC) [Hill]. 
See also Bou Malhab v Diffusion Métromédia CMR inc, 2011 SCC 9 at paras 16-19. 

74   Paramount v Kevin J Johnston, 2019 ONSC 2910 at paras 50-51 [Paramount]; Soliman 
v Bordman, 2021 ONSC 7023 at paras 151–52.  

75   Prinzo v Baycrest Centre for Geriatric Care, 2002 CanLII 45005 at para 48 (ONCA); 
Ahluwalia v Ahluwalia, 2023 ONCA 476 at para 69. 

76   Linden et al, supra note 72 at 112.  

77   Dan Priel, “‘That Is Not How the Common Law Works’: Paths to Tort Liability for 
Harassment” (2021) 52:1 Ottawa L Rev 87 at 117; Tasnim Motala, “Words Still 
Wound: IIED & Evolving Attitudes Toward Racist Speech” (2021) 56:1 Harv CR-CLL 
Rev 115 at 117; Alex B Long, “Using the IIED Tort to Address Discrimination and 
Retaliation in the Workplace” (2022) 2022:4 U Ill L Rev 1325 at 1329. 

78   Clark v Canada, 1994 CanLII 3479 at 349–54 (FC). 
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police officers may be liable for IIMS if they utter racist insults toward an 
Indigenous man in the course of an arrest.79 Further, consider a civil 
cause of action created by Nova Scotia legislation for electronic commu-
nications denigrating another person because of a prohibited ground of 
discrimination, where those communications are maliciously intended to 
harm the other person’s health.80 This supplies a model for understanding 
how the IIMS tort could be committed through discriminatory expres-
sion that is calculated to cause harm.81 

 This completes our survey of various legal contexts that feature a 
tension between reasons to protect freedom of expression and the egali-
tarian objectives of antidiscrimination law. Next, we consider how the 
Ward majority resolved this tension before drawing on our survey to cri-
tique the majority’s resolution. 

III.  THE REJECTION OF THE OFFENCE PRINCIPLE  
IN WARD 

 In Ward, the Commission had to prove that Gabriel’s dignity war-
ranted protection from Ward’s comments despite Ward’s freedom of ex-
pression. The Court defined the right to dignity under section 4 of the 
Quebec Charter as protecting a person from being “stripped of their hu-
manity by being subjected to treatment that debases, subjugates, objec-
tifies, humiliates or degrades them ... [and] does no less than outrage the 
conscience of society.”82 It also affirmed Whatcott’s definition of hate 
speech as expression that lowers the social standing of the victim’s group 
and has the harmful downstream effect of heightening the group’s vul-
nerability to further discriminatory conduct.83 By aligning the scope of 
the protection afforded by the section 4 dignity right with the definition 
of hate speech, the majority held that the only reason to protect a victim’s 
dignity that could justify prohibiting discriminatory expression is to 

 

79   Nolan v Mohr, 1996 CarswellOnt 5523 at paras 69–87, (sub nom Nolan v Toronto (Met-
ropolitan) Police Force) [1996] OJ No 1764 (ON Ct (GD Sm Cl Ct).  

80   Intimate Images and Cyber-protection Act, SNS 2017, c 7, s 3(c)(ix) [IICPA].  

81   See e.g. Caplan v Atas, 2021 ONSC 670 at para 171 [Caplan]. 

82   Ward, supra note 3 at para 58.  

83   Ibid at paras 73–74. 
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prevent the harm of hate speech, not mere hurt feelings, humiliation, or 
offence. 

 The Human Rights Tribunal had accepted that discriminatory ex-
pression can be legally prohibited if a reasonable person, in the circum-
stances of its victim, would not temper their reaction to it given the need, 
in a pluralistic society, to tolerate even immoderate expression.84 But the 
Supreme Court maintained that invoking the perceptions of a reasonable 
person allows expression to be limited to prevent mere offence or repug-
nance and emotional harm to an individual rather than harmful societal 
effects.85 It formulated a new test for justifiably limiting discriminatory 
expression that approximated the principles from Whatcott. The safe-
guard of dignity is violated by such expression if, first, a reasonable per-
son, aware of the relevant context and circumstances, would view it as 
inciting others to vilify the targeted individual or group or detest their 
humanity. Second, the reasonable person must view the expression as 
likely to jeopardize the targeted group’s social acceptance and lead to 
harm against them in the form of discriminatory treatment by third par-
ties.86  

 The Court stated that discriminatory humour is unlikely to lower the 
targeted group’s social standing and encourage harmful conduct against 
its members, as the audience in a comedic context ordinarily accepts that 
ridicule involves deliberate exaggerations and distortions of reality that 
are not to be taken at face value.87 Indeed, the Court concluded that 
Ward’s jokes did not infringe Gabriel’s right to the safeguard of dignity. 
While Gabriel testified about the deep pain the comments caused him, 
the applicable test focuses not on the emotional harm suffered by the 
target of discriminatory expression, but on the likely effects of the ex-
pression in the form of harmful conduct by third parties against the tar-
get.88 Ward’s jokes were offensive, but they did not incite others to vilify 
Gabriel.89 Moreover, although the jokes exaggerated Gabriel’s physical 

 

84   Calego International inc c Commission des droits de la personne et des droits de la jeunesse, 
2013 QCCA 924 at para 99 [Calego]. 

85   Ward, supra note 3 at para 83.  

86   Ibid at para 84. 

87   Ibid at paras 88–90.  

88   Ibid at para 107. 

89   Ibid at para 108.  
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appearance to deride him, they were made by a career comedian known 
for dark humour who exploited feelings of discomfort for entertainment. 
Considered objectively, they “were not likely to have a spillover effect 
that could lead to discriminatory treatment of Mr. Gabriel.”90 

 Ward thus clearly rejects what has been called the “offence princi-
ple”—that is, the idea that the offensiveness of discriminatory expression 
gives a reason that is strong enough to potentially justify limiting liberty 
under a human rights code. The Court instead endorses a version of the 
“harm principle,” according to which only the prevention of harm to 
others caused by discriminatory expression gives such a reason.91 It is 
useful here to grasp the distinction between harm and offence often 
drawn by legal theorists. A harm is a change in a person’s condition that 
makes her worse off by impairing her physical and psychological capaci-
ties to flourish or diminishing her opportunities to pursue valuable, self-
chosen projects. Offence is usually understood as a relatively more trivial 
affront to a person’s sensibilities; an unpleasant or aversive psychological 
experience that nevertheless does not impair well-being. Oftentimes, the 
taking of offence is mediated by a judgment that the conduct deemed 
offensive has violated some social or conventional norm.92 

 Discriminatory expression is offensive in this mediated way. It af-
fronts sensibility because of a judgment that it fails to abide by norms of 
appropriate interpersonal interaction. Although Ward’s jokes caused of-
fence and emotional harm to Gabriel, every content or meaning con-
veyed by expression must be protected by freedom of expression, even if 

 

90   Ibid at para 112.  

91   Joel Feinberg, The Moral Limits of the Criminal Law: Volume 2: Offense to Others (New 
York: Oxford University Press, 1985) at xiii. 

92   Sometimes offensive discriminatory expression can be immoral if it involves a culpable 
violation of moral or conventional social rules about what is required to show a person 
due respect or consideration. See RA Duff & SE Marshall, “How Offensive Can You 
Get?” in Andrew von Hirsch & AP Simester, eds, Incivilities: Regulating Offensive Be-
haviour (Oxford: Hart, 2006) 57 at 59−61. Here we only consider whether offence or 
harm, not immorality, give reasons to prohibit discriminatory expression. See AP Sime-
ster & Andrew von Hirsch, “Rethinking the Offense Principle” (2002) 8:3 Leg Theory 
269 at 277−79.  
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it violates those norms. In a liberal society committed to free expression, 
expression that only offends others must be tolerated.93 

 According to Ward, only a very specific type of harm gives a suffi-
ciently weighty reason that can justify limiting discriminatory expression: 
the conception of the harm of hate speech articulated in Whatcott. This 
is the broader societal harm of lowering the victim’s social standing and 
laying the groundwork for them to be discriminated against by others. 
Whatcott and Ward emphasize the harmfulness of discriminatory expres-
sion that is addressed to “recruits”94 and aims to inspire third parties to 
accept the illegitimacy of the target group. On this “recruitment” view, 
the harm whose prevention justifies limiting discriminatory expression is 
a diffuse environmental harm. It consists in rendering the background 
social climate in which the target group lives inhospitable by undermin-
ing the public good of assurance that they are safe from further spillover 
harm by third parties.95 When an audience is encouraged to embrace the 
attitude that the target group has inferior social status, they become less 
reluctant and emboldened to manifest this attitude by means of discrim-
inatory conduct toward the target group. Ward’s jokes did not cause this 
general atmospheric harm, so safeguarding Gabriel’s dignity was unwar-
ranted.  

 However, in what follows, we argue that the Ward framework is in-
complete. We do not dispute that preventing offence is alone incapable 
of justifying limits on free expression. But the Court’s view of the harm 
whose prevention justifies such limits is myopic. Preventing harms other 
than recruitment harms, which are not identical to the more trivial taking 
of offence, also gives a reason to prohibit discriminatory expression under 

 

93  Ward, supra note 3 at para 82. See also Duff & Marshall, supra note 92 at 66−67; 
Simester & von Hirsch, supra note 92 at 294−95. But see Meital Pinto, “What Are 
Offences to Feelings Really About? A New Regulative Principle for the Multicultural 
Era” (2010) 30:4 Oxford J Leg Stud 695; Michael Ilg, “Economy of Pain: When to 
Regulate Offensive Expression” (2018) 16:3 Intl J Constitutional L 806. 

94   Rae Langton, “The Authority of Hate Speech” in John Gardner, Leslie Green & Brian 
Leiter, eds, Oxford Studies in Philosophy of Law Volume 3 (Oxford: Oxford University 
Press, 2018) 123 at 124. 

95   See generally Jeremy Waldron, The Harm in Hate Speech (Cambridge, Mass: Harvard 
University Press, 2012) at 4−5, 93, 96−97. See also Emmett Macfarlane, “Hate Speech, 
Harm, and Rights” in Emmett Macfarlane, ed, Dilemmas of Free Expression (Toronto: 
University of Toronto Press, 2022) 35 at 37. 
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antidiscrimination statutes, and this reason can sometimes outweigh the 
reasons to protect free expression.96 We do not claim that Ward’s jokes 
caused proscribed harm within this unacknowledged legal category. We 
also do not deny that, even if they did, the fact that Ward expressed them 
with a humorous or artistic intent adds to the reasons for protecting 
Ward’s expressive freedom and raises the bar for justifying their legal pro-
hibition. We simply claim that the Court failed to recognize the addi-
tional category of harm in its account of the relationship between anti-
discrimination and free expression. 

IV.  BEYOND THE RECRUITMENT VIEW 

 We start with a query: Can there be instances of discriminatory ex-
pression that, intuitively, should be prohibited by a human rights code to 
prevent harm, even if they do not cause the kind of environmental harm 
contemplated by the recruitment view? We think so. 

 Suppose that a same-sex couple asks a baker for a cake celebrating 
their wedding, but the baker refuses on the ground that this would re-
quire her to endorse sexual practices condemned by her religious beliefs. 
Instead of politely declining, the baker utters a homophobic insult to-
ward the couple as she expels them from her bakery. Imagine that when 
news of this exchange reaches the public, several other bakers offer to 
bake for the couple—free of charge—a cake that is more beautiful than 
the one the initial baker would have made.97 In this hypothetical, far from 
encouraging third parties to accept the lower social standing of gay peo-
ple, the baker’s expression inspires support for same-sex marriage. We 
suggest that there is still an intuitive reason to prohibit the expression to 
prevent harm to the victimized couple, not just offence. If the couple 
were to bring a claim before a human rights tribunal, they may not be 
able to demonstrate compensable losses in the form of a lost wedding 

 

96   This critique was pressed by the dissenting judges (see Ward, supra note 3 at paras 152–
57). Others have argued that discriminatory jokes can, in fact, cause recruitment harm 
in addition to being offensive (see e.g. Emily McTernan, On Taking Offence (Oxford: 
Oxford University Press, 2023) at 126−27). 

97   Cf Masterpiece Cakeshop Ltd v Colorado Civil Rights Commission, 584 US 617 at 1720 
(2018). 
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cake, but they may still obtain a remedy of nominal damages in recogni-
tion that they had some legal right violated.98 

 To explain the intuition in question, we must investigate whether 
discriminatory expression causes some type of harm other than recruit-
ment harm that there is good reason to prevent. The Supreme Court’s 
decision in R. v. Keegstra offers guidance here. Chief Justice Dickson 
enumerated two kinds of harms caused by discriminatory expression 
whose prevention gave the criminalization of hate speech a valid objec-
tive. Only the second concerned effects akin to recruitment—that is, hate 
speech’s “influence upon society at large,” or the potential to “attract in-
dividuals to its cause, and in the process create serious discord between 
various cultural groups in society.”99 The first was immediate and direct 
harm to the individual victim of discrimination deriving from disrespect 
shown toward the social group to which the victim belongs. Criminaliz-
ing hate speech prevents “emotional damage” to the victim, “grave psy-
chological” consequences, “humiliation and degradation” and “a severely 
negative impact on the individual’s sense of self-worth and acceptance.”100  

 The Chief Justice referred to the writings of American theorists who 
explore the justifications for limiting free speech under United States 
constitutional law. These theorists argue that race-based discriminatory 
expression causes serious and tangible damage to the psychological in-
tegrity and emotional well-being of its victims.101 Their arguments have 
received support from more recent empirical research. American psy-
chologists have articulated a psychological condition, similar to post-

 

98   See e.g. Constantine v Imperial Hotels Ltd, [1944] KB 693, [1944] 2 All ER 171 
(KBDUK). The Supreme Court of the United States has held that in analogous circum-
stances a statutory remedy for the same-sex couple would unduly interfere with the 
storeowner’s freedom of expression (see 303 Creative LLC v Elenis, 600 US 570 at 
571−73 (2023)). Our suggestion is simply that this decision is morally counterintuitive. 
That same sentiment has led American scholars to search for legal remedies outside 
antidiscrimination legislation for victims who are situated similarly to those in our hy-
pothetical. For an argument that victims should be able to seek redress for humiliation 
through the tort of intentional infliction of mental distress, see Hila Keren, “Beyond 
Discrimination: Market Humiliation and Private Law” (2024) 95:1 U Colo L Rev 87 
at 150, 154−65. 

99  Keegstra, supra note 43 at 747–48.  

100  Ibid at 745–46. 

101  See e.g. Delgado, supra note + at 137; Mari J Matsuda, “Public Response to Racist 
Speech: Considering the Victim’s Story” (1989) 87:8 Mich L Rev 2320 at 2336. 



124      (2025)  70:1  MCGILL LAW JOURNAL — REVUE DE DROIT DE MCGILL  
 

  

traumatic stress disorder, called “race-based trauma” to capture the emo-
tional injury of racial slurs.102 Similar conditions have been documented 
in victims of anti-Semitic and homophobic expression.103 In a study of 
how Black and Indigenous victims of racial insults self-report their expe-
rience of the impact of racial insults, the authors conclude that discrimi-
natory expression causes emotional injury to individual victims in addi-
tion to inciting third parties to engage in disorderly conduct. They con-
tend that the law must aim to prevent this individual harm or else it risks 
denying victims’ experience with racism.104 

 Accordingly, it is possible to vindicate the intuition that there can be 
a reason capable of justifying prohibitions on discriminatory expression 
to prevent harms other than recruitment harms by invoking a reason to 
prevent immediate and direct harm to the psychological integrity of an 
individual victim. Earlier, we defined discriminatory expression as the ex-
ternal manifestation, through words or symbols, of a mental state, belief, 
or attitude that makes the victim the object of a negative appraisal be-
cause of the victim’s group membership. In our view, people who are 
members of the historically marginalized groups within patterns of social 
inequality that the legally prohibited grounds of discrimination charac-
terize have an interest in not being victimized in this fashion. When they 
are, they can suffer emotional or psychological damage that amounts to 
a non-trivial setback to a person’s well-being and an impairment of the 
person’s capacity to flourish and fully achieve their aspirations in life.105 
Preventing that harm provides a reason that is potentially strong enough 
to limit freedom of expression and is entirely independent of the need to 
safeguard people’s assurance that they live in a safe and accommodating 
social environment. As stated by Justices Abella and Kasirer in their Ward 
dissent, “speech can cause individual harm without being hateful, and 
there is no constitutional bar to legal recourse in such circumstances 

 

102  Motala, supra note 77 at 122–24. 

103  Laura Leets, “Experiencing Hate Speech: Perceptions and Responses to Anti-Semitism 
and Antigay Speech” (2002) 58:2 J Soc Issues 341 at 354. 

104  Katharine Gelber & Luke McNamara, “Evidencing the Harms of Hate Speech” (2016) 
22:3 Soc Identities 324 at 337.  

105  Cf David Benatar, “Prejudice in Jest: When Racial and Gender Humor Harms” (1999) 
13:2 Pub Affairs Q 191 at 192–93.  
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where the limit on freedom of expression is aimed at different objec-
tives.”106  

 Yet we do not rest exclusively on moral intuitions about the hypo-
thetical case we described above, for the prevention of psychological 
harm is not unheard of in Canadian law. We can see this by revisiting the 
different contexts where the law deals with conflicts between free expres-
sion and antidiscrimination.  

 Consider first the crime of distributing child pornography. This of-
fence is subject to a defence if the material the accused distributed de-
picting a person under eighteen as engaging in sexual activity “has a le-
gitimate purpose related to the administration of justice or to science, 
medicine, education or art” and “does not pose an undue risk of harm to 
persons under the age of eighteen years.”107 The second aspect of this 
defence has been interpreted in a manner that ensures that the criminal-
ization of child pornography only punishes not mere offensiveness 
against prevailing moral views of the community, but a type of harm 
whose prevention can justify limiting freedom of academic or artistic ex-
pression.108 Now, among the many evils of child pornography is that it 
amounts to discriminatory expression against children; it disadvantages 
its victims because of age, similar to how adult pornography has been said 
to involve sex-based discriminatory expression against women.109 It fol-
lows that the offence of child pornography, insofar as it is interpreted as 
preventing harm of the proper kind (not just offence), justifiably limits 
discriminatory expression. Although child pornography can plausibly 
cause the kind of recruitment harm contemplated in Whatcott by render-
ing children more susceptible to mistreatment throughout society, it also 
causes serious psychological harm to the individual children portrayed in 
it. Preventing that harm gives just as good a reason to criminalize child 
pornography as does preventing recruitment harm.110  

 

106  Supra note 3 at para 157.  

107  Criminal Code, supra note 58 at s 163.1(6). 

108  Katigbak, supra note 60 at para 67. 

109  Catharine A MacKinnon, Feminism Unmodified: Discourses on Life and Law (Cam-
bridge, Mass: Harvard University Press, 1987) at 156–57. 

110  Katigbak, supra note 60 at para 67. 
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 Similar remarks apply to uttering threats.111 Threats of violence are 
not constitutionally protected forms of expression.112 But threats can be 
conveyed through discriminatory expression, as when a white suprema-
cist threatens bodily harm against a Black person using racial slurs113 or a 
man writes letters threatening sexual assault to women.114 Although its 
commission can cause recruitment harm by, for example, lowering the 
social standing of Black people or women, it also plausibly causes psycho-
logical harm to its individual victims by instilling fear or intimidation, 
which also gives a justificatory reason for the offence. Indeed, the prohi-
bition of threats of bodily harm encompasses threats of “psychological 
harm [that] substantially interferes with the health or well-being” of the 
victim, and because of the emotional trauma experienced by victims of 
sexual assault, the prohibition must capture threats of sexual assault.115 

 Recall as well that certain torts can be committed through discrimi-
natory expression. A tortfeasor may utter xenophobic remarks to publicly 
defame a Muslim business owner.116 The reason why a cause of action for 
defamation justifiably limits freedom of expression is that forestalling at-
tacks on a victim’s reputation prevents harm to “the innate worthiness 
and dignity of the individual,” their “sense of worth and value,” and their 
“self-image and sense of self-worth.”117 Publishing defamatory comments 
also constitutes “an invasion of the individual’s personal privacy and is an 
affront to that person’s dignity.”118 But if defamation sets back victims’ 
interests in their sense of self-worth, dignity, and privacy, it can cause 
psychological and emotional injury whose prevention warrants limiting 
free expression. Defamation partially overlaps with other “dignitary 
torts,” including IIMS and invasion of privacy, in that it protects victims 
from the emotional distress, embarrassment, humiliation, or disrespect 

 

111  For leading cases, see R v O’Brien, 2013 SCC 2; R v McRae, 2013 SCC 68.  

112  Khawaja, supra note 44 at para 70. 

113  Upson, supra note 65 at paras 37-42.  

114  See R v McCraw, [1991] 3 SCR 72 at 83–88, 1991 CanLII 29 (SCC). 

115  Ibid at 81, 84–85. 

116  Paramount, supra note 74. 

117  Hill, supra note 73 at paras 107, 117.  

118  Ibid at para 121. 
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that can come from being the target of diminished regard by others.119 

Its commission can cause psychological harms when it occurs via discrim-
inatory expression, i.e., when the tortfeasor’s attack on a specific victim’s 
reputation proceeds by denigrating the social group with which the vic-
tim is associated. If so, the prevention of these harms justifies the limit 
on free expression imposed by a private cause of action.120 

 That justification is freestanding from how discriminatory expression 
must be limited to prevent the cultivation of a social climate within which 
third parties are emboldened to mistreat members of the victim’s social 
group. Certain private law actions make this distinction explicit. Recently, 
a tort of “internet harassment” has been recognized, drawing an analogy 
with Nova Scotia’s Intimate Images and Cyber-protection Act.121 This stat-
ute creates a private action for “cyber-bullying,” which includes electronic 
communications that either “denigrate another person because of any 
prohibited ground of discrimination” or “incite or encourage another 
person to,” inter alia, engage in discriminatory electronic communica-
tions.122 So, the statute protects against the immediate harm of being 
denigrated by online discriminatory expression, which would encompass 
psychological harms suffered by the individual victim of the expression, 
such as damage to self-esteem, depression, or anxiety,123 but these harms 
are treated as independent from the harms of inciting or encouraging 
third parties to commit online discriminatory expression against the vic-
tim. Thus, Nova Scotia’s statutory cause of action for cyber-bullying is 
available for online discriminatory expression that is “maliciously 

 

119  Kenneth S Abraham & G Edward White, “The Puzzle of the Dignitary Torts” (2019) 
104:2 Cornell L Rev 317 at 356–58. 

120  This claim does not rely on the concept of “group defamation,” which does not exist in 
Canada. Discriminatory expression is not defamatory unless it attacks the reputation of 
a specific individual victim by referring to the victim’s group membership. Leveraging a 
person’s membership in a historically vulnerable social group to lower their reputation 
is what can cause psychological harm that the tort aims to prevent (see Ontario (AG) v 
Dieleman, 1994 CanLII 7509 at para 531 (ONSC)). A related phenomenon is when 
speech is used to defend a socially disadvantaged group as a form of counter-speech 
against speech that undermines the group’s social legitimacy. The public interest in 
equality can be invoked to protect the counter-speech even against a claim that it de-
fames the initial speaker (see Hansman v Neufeld, 2023 SCC 14 at paras 79–93). 

121  Caplan, supra note 81 at paras 168, 171. 

122  IICPA, supra note 80, ss 3(c)(ix), 3(c)(x). 

123  Caplan, supra note 81 at para 163. 
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intended to cause harm to another individual’s health or well-being” if 
the relevant harm is not recruitment harm but harm to mental health.124 

 That human rights codes may prohibit discriminatory expression to 
prevent psychological harm explains the nature of the compensatory rem-
edies typically available for breaching the codes. For example, the British 
Columbia and Ontario codes provide that a human rights tribunal may 
order compensation “for injury to dignity, feelings and self-respect.”125 
Among the factors that tribunals consider when assessing the quantum 
of damages to award for unlawful discrimination are the victim’s “vulner-
ability,” the “psychological impact on the victim” or the “immediate im-
pact” on the victim’s emotional health, and the “degree of anxiety” the 
discrimination caused.126 The same-sex couple who are subjected to ho-
mophobic remarks by the baker but who receive a substitute wedding 
cake from third parties may therefore be entitled to more than nominal 
damages after all. The extent of their injury might not be quantifiable by 
reference to the value of the service they were denied, but it may be 
quantifiable by reference to the nature of the immediate harm to their 
mental health, if any, they might have experienced. This is consistent with 
the prohibition of purely verbal harassment under the human rights 
codes. Given that harassment is a “demeaning practice” that “attacks the 
dignity and self-respect of the victim,”127 it can cause psychological harm 
that is compensable under antidiscrimination statutes’ remedial provi-
sions. 

 The difference between this kind of harm and recruitment harm has 
already been recognized, albeit inchoately, in human rights law. Subsec-
tion 7(1) of the British Columbia Human Rights Code prohibits the pub-
lication of any discriminatory representation that a) “indicates 

 

124  Provisions of earlier versions of the statute that empower courts to make injunction-like 
protection orders where there are “reasonable grounds to believe that” a person will 
engage in cyber-bullying were found to limit subsection 2(b) of the Charter in a manner 
that could not be justified under section 1 (see Crouch v Snell, 2015 NSSC 340 at para 
130–37). The current version of the statute has not been challenged. 

125  BC Human Rights Code, supra note 40, s 37(2)(d)(iii); Ontario Human Rights Code, 
supra note 33, s 45.2(1).  

126  Silver Campsites Ltd v James, 2013 BCCA 292 at para 32; Strudwick v Applied Consumer 
& Clinical Evaluations Inc, 2016 ONCA 520 at para 62, citing Sanford v Koop, 2005 
HRTO 53 at para 38. 

127  Janzen, supra note 37 at 1284. 
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discrimination or an intention to discriminate against a person or a group 
or class of persons” or (b) “is likely to expose a person or a group or class 
of persons to hatred or contempt.” In Oger v. Whatcott (No 7), the British 
Columbia Human Rights Tribunal held that flyers distributed by William 
Whatcott, which disparaged a transgender political candidate as living 
contrary to God’s will, were prohibited by paragraphs 7(1)(a) and (b) of 
the Code.128 In rendering its decision, the Tribunal had to proportion-
ately balance between the Charter value of freedom of expression for 
Whatcott and the Code’s statutory objectives. A full proportionality anal-
ysis was not necessary for paragraph 7(1)(b), which prohibits hate speech 
and is identical to the Saskatchewan hate speech prohibition that the Su-
preme Court held justifiably limits subsection 2(b) of the Charter in 
Whatcott.129 By contrast, paragraph 7(1)(a) “targets a different kind of 
speech than was at issue in Whatcott,” and a de novo proportionality anal-
ysis was needed for it.130 Member Cousineau stated that whereas para-
graph 7(1)(b) targets “speech that exposes or is likely to expose a pro-
tected group to ‘detestation and vilification,’” paragraph 7(1)(a) targets 
discriminatory expression that does “not meet the threshold for hate but 
clearly indicates discrimination.”131 It captures expression that causes 
“some real-world, discriminatory effect, beyond merely being offen-
sive,”132 or “specific adverse consequences” for the victim, which need 
not be limited to adverse effects within the areas of employment, hous-
ing, and services, although the prohibited expression must be “more than 
a mere statement of opinion.”133 

 While Member Cousineau recognized that the species of harm that 
paragraph 7(1)(a) prohibits is distinct from offence and from the cate-
gory of harm that paragraph 7(1)(b) prevents, she unfortunately left the 
parameters of the middle category ambiguous. The “specific adverse 
[consequence]” she fixated on was how, by casting transgender persons 

 

128  The Tribunal observed that these provisions are not restricted to prohibiting discrimi-
natory expression within the standard spheres of employment, housing, and services to 
which the British Columbia Human Rights Code mainly applies (see 2019 BCHRT 58 
at para 9 [Oger]). 

129  For a discussion of the similarity between the provisions, see ibid at para 57.  

130  Ibid at para 58.  

131  Ibid at para 103. 

132  Ibid. 

133  Ibid at para 134, citing Stacey v Campbell, 2002 BCHRT 35 at para 27.  
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as inherently immoral, Whatcott sought to dissuade others from voting 
for the candidate based purely on her gender identity and to “block the 
doors of government with a message that the political realm is for ‘cis-
gender people only.’”134 The goal of forestalling this outcome was pro-
portionate to limiting Whatcott’s freedom of expression. But it is difficult 
to see how it differs from preventing recruitment harm.  

 However, even if Member Cousineau did not draw the distinction 
between the harms that paragraphs 7(1)(a) and 7(1)(b) respectively pre-
vent quite so neatly, it is easily grasped by invoking the distinction be-
tween the psychological harm to the individual victim and the diffuse 
environmental harm of recruiting third parties to accept the reduced po-
litical standing of transgender persons more broadly. Member Cousineau 
highlighted the contrast more clearly in her reasons for awarding mone-
tary compensation to the victim for injury to dignity, feelings, and self-
respect. When considering the impact on the victim of Whatcott’s flyers 
on the one hand, she described the victim’s generalized fear for her safety 
and concern that the flyers would foster an atmosphere of rejection of 
transgender persons that would encourage people to attack her because 
of her gender identity.135 On the other hand, she also accepted that the 
victim’s plight was “degrading” and “humiliating” and caused her to 
“worry,” feel “hurt and angry” and “emotional,” and doubt her own 
worthiness to hold a public office—“this type of effect is a serious impact 
on a person’s dignity.”136 The recruitment harm the flyers caused was 
therefore considered in tandem with the emotional damage to the victim 
in the justification for the Tribunal’s monetary award.137 

 We have argued that although the framework developed in Ward re-
jects the offence principle and accepts the harm principle, the Court’s 
account of harm is incomplete. We do not deny that preventing recruit-
ment harm is a reason that can justify limiting freedom of expression. But 
other kinds of harm can do so, too. To raise awareness of this conceptual 
space, we have sketched an intermediate category of harm situated be-
tween recruitment harm and the more trivial taking of offence—roughly, 
non-trivial injury to a person’s psychological integrity—whose prevention 

 

134  Ibid at paras 134, 141.   

135  Ibid at para 229.  

136  Ibid at paras 232–35. 

137  Ibid at para 237.  
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can also supply the requisite justification. In various ways, Canadian law 
already recognizes this category. The Court ought to have done so in 
Ward by considering whether the discriminatory jokes directed at Gabriel 
fell within this category. 

V.  OBJECTIONS AND REPLIES 

 One possible objection to our argument is that if preventing harm 
other than recruitment harm is a potential justifying reason for limiting 
discriminatory expression, the jurisdiction of administrative tribunals 
would be unduly expanded. The Ward majority resisted an interpretation 
of the Quebec Charter that, it thought, would inappropriately expand the 
Human Rights Tribunal’s jurisdiction. While most of the statute’s prohi-
bitions of discrimination pertain to deprivations a victim might experi-
ence within employment, housing, and the provision of services, section 
10 applies to a deprivation of any statutory right, even if its protection is 
not restricted to those spheres. The section 4 safeguard of dignity usually 
grounds defamation claims before civil courts, which can be perpetrated 
through expression occurring outside employment, landlord-tenant, or 
service provider-consumer relationships. It can thus ground section 10 
discriminatory expression claims before the Tribunal that are similarly 
unbounded. But the majority thought that this could allow the Tribunal 
to encroach too intrusively on freedom of expression. To contain that 
encroachment, such claims can be permitted only if they aim at prevent-
ing the recruitment harm of hate speech.138 

 Yet it is unclear why, unless a claimant establishes recruitment harm, 
a tribunal cannot have jurisdiction over an allegation of discriminatory 
expression occurring outside employment, housing, or services. In many 
contexts, the law sees fit to limit freedom of expression outside these 
spheres. Crimes like uttering threats need not occur within an employ-
ment relationship, nor do torts such as IIMS, but they limit freedom of 
expression to prohibit, inter alia, harms to victims’ psychological integ-
rity. Holding that human rights tribunals cannot have jurisdiction over 
discriminatory expression outside the usual statutorily regulated spheres 
because this would overlap with the jurisdiction of civil courts over defa-
mation presupposes exactly what we have argued is false—namely, that 

 

138  See Ward, supra note 3 at paras 26–30. 
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the harm caused by discriminatory expression is distinct from the harm 
caused by defamation. Because the harms are similar, any jurisdictional 
overlap is unobjectionable. 

 Moreover, the Supreme Court has recognized that, to be prohibited 
under antidiscrimination statutes, purely verbal harassment of an em-
ployee in a workplace does not only reflect an exercise of economic coer-
cion by a person in a position of economic authority. It can also reflect 
the exercise of “gendered power” by men over women, or “racialized 
power” by white people over people of colour, and “[t]he exploitation 
of identity hierarchies to perpetrate discrimination against marginalized 
groups can be just as harmful to an employee as economic subordina-
tion.”139 Preventing non-economic harms justifies extending harassment 
prohibitions beyond the employer-employee relationship to capture, for 
example, coworker harassment.140 And like the harms of defamation, 
these harms are “not limited to the employment context” even if they are 
“exacerbated in the employment context where a complainant is partic-
ularly vulnerable” because, for example, employees often constitute a 
“captive audience” who are unable to avoid an employer’s expression.141 
The Court has accordingly rejected any strict dichotomy between the 
contexts of employment, housing, and services under human rights codes 
and discriminatory expression occurring outside these contexts—the 
codes capture all “contexts of vulnerability.”142 In our view, given the 
non-economic harms that such expression can cause, the relationship be-
tween its speaker and victim essentially constitutes a context of vulnera-
bility unto itself within the jurisdiction of human rights tribunals regard-
less of whether it is instantiated within a sphere of formal power imbal-
ance such as employment.  

 A second objection might hold that there can be no viable legal 
mechanism for determining whether expression, once properly classified 
as discriminatory, has caused the type of psychological harm whose pre-
vention we say gives a reason for limiting expressive freedom. The pur-
ported difficulty lies in distinguishing this harm from offence—a 

 

139  British Columbia Human Rights Tribunal v Schrenk, 2017 SCC 62 at para 43 [Schrenk].  

140  See generally McCulloch v British Columbia (Human Rights Tribunal), 2019 BCSC 
624. 

141  Ibid at para 128.  

142  Schrenk, supra note 139 at para 48.  
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comparatively trivial affront to a person’s sensibilities by virtue of the im-
pugned expression having a content that flouts conventional standards of 
appropriate interpersonal behaviour. If this difficulty is insoluble, so the 
objection goes, the prevention of psychological harm is nothing but a 
proxy for—or a slippery slope toward—preventing offence, which gives 
no reason for limiting freedom of expression.143 

Until Ward, the Court of Appeal of Quebec had maintained that 
discriminatory expression contravenes the Quebec Charter when a rea-
sonable person in the circumstances of the victim would not temper their 
reaction to it given their awareness of the need, in a pluralistic society, to 
tolerate forms of expression that contravene mainstream norms.144 The 
Supreme Court majority stated that “the perception of a reasonable per-
son targeted by the same words must be excluded”; a test that focuses on 
“the repugnant or offensive nature of the expression or on the emotional 
harm caused to the person” would undermine expressive freedom by cen-
soring expression due to its merely offensive content.145 The dissenting 
judges in Ward, by contrast, accepted the Court of Appeal’s reasonable 
person test.146  

This test strikes us as potentially able to identify the type of (non-
recruitment) psychological harm to which we draw attention. However, 
it must be refined to make more explicit the point that mere offence is 
incapable of justifying limits on freedom of expression. What is more, the 
Court of Appeal judgment from which the test derives involved a dis-
crimination claim against an employer who called all his Asian employees 
into a meeting and berated them for being dirty because they were Chi-
nese, and the court rested its conclusion that the employer’s comments 
were justifiably prohibited despite not causing the recruitment harm on 
factors unique to the employment context. For example, the employees 
were a captive audience, their employment was precarious, and there 
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were already generally accepted limits on employers’ freedom of expres-
sion.147 Although the category of psychic harm that we say justifies limit-
ing free expression may be exacerbated by the unique economic vulnera-
bilities of an employee, it is not restricted to the employment context. 
Given these considerations, it seems more accurate to maintain that dis-
criminatory expression may be justifiably prohibited if, as a matter sepa-
rate from the economic hardship it visits on the victim in the employment 
context, it causes serious mental injury that rises above what a reasonable 
person in the circumstances of the victim would be ordinarily expected 
to tolerate in a pluralistic society, assuming the person is aware of the 
importance of protecting expression with offensive content.  

If, in rejecting the Court of Appeal’s test, the Supreme Court major-
ity in Ward thought that no kind of damage to psychological integrity 
ever gives a sufficient reason to justify limits on freedom of expression, 
again, this position is question-begging. As we have seen, Canadian law 
does regard such harm as sufficient in some circumstances, even if it does 
not occur in a context such as employment. The qualification, in our 
view, is that the damage must amount to a genuine, non-trivial, legally 
cognizable harm that rises above mere offence. What we endorse in the 
Court of Appeal’s judgment is the approach of identifying that harm and 
distinguishing it from mere offence by considering whether the reasona-
ble person would place the damage on the offence or harm side of the 
divide. 

 This approach is modelled on the recent loosening of strictures sur-
rounding compensation awards for mental injuries in negligence law. 
Historically, compensation for mental injuries for negligence victims was 
extremely limited out of skepticism that people may feign or exaggerate 
objectively trivial psychological disturbances. Tangible physical damage 
was seen as the paradigmatic form of compensable harm, so any compen-
sable intangible mental injury had to be consequential on physical loss. 
The standard of proof of mental injury was also set very high. Plaintiffs 
had to show that they sustained a “recognizable psychiatric injury” ac-
cording to medical diagnostic classification criteria. But recently that 
standard has been relaxed.148 A plaintiff must show a form of objective 

 

147  Calego, supra note 84 at paras 103, 115. 

148  Anne Levesque & Ravi Malhotra, “The Dawning of the Social Model? Applying a Dis-
ability Lens to Recent Developments in the Law of Negligence” (2019) 13:1 McGill 



WORDS THAT WOUND AND LAWS THAT SILENCE 135 

 

 

psychological harm, as distinguished from mere subjective “psychological 
upset,” “disgust, anxiety, agitation or other mental states that fall short 
of injury.”149 The harm must be “serious and prolonged and rise above 
the ordinary annoyances, anxieties and fears that people living in society 
routinely, if sometimes reluctantly, accept.”150 In other words, the goal is 
to distinguish objective harm and subjective offence: “[M]ental injury is 
not proven by the existence of mere psychological upset.”151 

 The reasonable person test for identifying the type of psychological 
harm whose prevention can give weighty reasons for limiting discrimina-
tory expression has the same goal. The dividing line between harm and 
offence may be vague and difficult to discern, but it does not follow that 
there is no difference between these concepts. Contemporary negligence 
law puts faith in triers of fact to distinguish between harm and offence 
based on the evidence before them and to make credibility determina-
tions of those who claim to have suffered a harm that transcends of-
fence.152 Human rights adjudicators have the same capabilities. Ulti-
mately, the rejection of the reasonable person test by the Ward majority 
underappreciates the capacity for fact finders under antidiscrimination 
statutes to manage psychological harm. By relegating all claims of emo-
tional injury to the category of mere offence and equating the category 
of harm to recruitment harm, it undermines how the law attempts to 
avoid perpetuating the stigmatizing prejudice that mental injuries are 
trivial or that claims for their compensation are inherently unmeritori-
ous.153  

 The final objection we shall consider concerns evidentiary challenges 
associated with proving that discriminatory expression causes psycholog-
ical harm to individual victims whose prevention warrants limiting free-
dom of expression. Emmett Macfarlane, for example, has recently sought 
to expose methodological flaws in some of the empirical studies about 
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the self-reported injurious emotional effects of discriminatory expression 
on religious or racial minority groups and members of the LGBTQ2S+ 
community.154 

 But even if these flaws are present, there are just as acute problems 
with proving the recruitment harm of hate speech, whose prevention is a 
good reason to limit free expression. When a person circulates a piece of 
propaganda that aims to instill in its audience a belief in the lower social 
standing of members of certain groups, it is exceedingly difficult to tell 
with scientific accuracy whether it is causally responsible for harming 
these groups by diminishing their assurance or confidence in their secu-
rity against spillover harm throughout society. If it ever brings this out-
come about, it likely does only by dispersing throughout the relevant 
society’s culture and combining, in multifarious ways, with other diffuse 
systemic and structural attitudes or beliefs held by third parties that al-
ready pollute the culture. Its causal path is neither linear nor easy to trace. 
Often, it may simply dissipate into the social atmosphere without achiev-
ing any recruitment at all. Macfarlane points out that for proponents of 
hate speech prohibitions, “[m]ore often than not, the harms of hate 
speech are asserted more than they are demonstrated, with even book-
length analyses on the topic presenting virtually no empirical evidence to 
support their conclusions.”155 

 The challenges in proving recruitment harm have not deterred the 
Supreme Court from holding that prohibitions of hate speech are justi-
fied under section 1 of the Charter by the objective of preventing this 
harm. Recruitment harm is said to be so important to prevent that limits 
on free speech are justified if “common sense and experience” suggest 
that hateful expression will cause that harm without the precise causal 
link having to be scientifically established.156 In our view, any problems in 
proving that discriminatory expression causes psychological harm to its 
individual victims should similarly not create an obstacle to justifying the 
prohibition of that expression under human rights codes. If anything, the 
empirical support for this harm seems to be superior to evidence demon-
strating how hate speech causes recruitment harm. Assessing the 
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credibility and reliability of individual claimants and witnesses is the bail-
iwick of triers of fact. Fact finders are better equipped to assess the nature 
of a harm in a particular case as opposed to arriving at an opinion rooted 
in competing social science evidence about broad and intangible harms 
pervading society. We have also claimed that there is a powerful intuition 
that, for instance, homophobic insults, racial slurs, or sexist threats can 
cause harm to victims.  

Any suggestion that preventing psychological harm is somehow less 
important than preventing recruitment harm rests on the devaluation and 
denial of the reality of damage to mental health that modern negligence 
law, for example, attempts to correct. Instead of this skepticism, the law 
trusts triers of fact to use their common sense and experience to find 
whether negligent conduct has caused compensable mental injury with-
out demanding scientific or medical certitude. Antidiscrimination law 
should be no different.157 

CONCLUSION 

 In this paper, we have defended two conclusions. First, the majority 
in Ward endorsed a perpetrator-focused conception of how to define ex-
pression as discriminatory that is inconsistent with the standard victim-
focused approach to defining discrimination in Canada. Second, alt-
hough Ward held that the only reason to justifiably limit discriminatory 
expression is to prevent harm—not offence—its conception of harm was 
restricted to the recruitment harm of hate speech; we have argued that 
discriminatory expression may be legally prohibited if it causes other 
types of harms, particularly serious psychological harms to individual vic-
tims.  

 

157  Perhaps the Supreme Court should never have accepted relaxed evidentiary standards 
for proving causation of recruitment harm in the first place. But this does not impugn 
our critique of the Ward majority that, given that the Court has accepted them, on pain 
of inconsistency it ought to accept those standards when it comes to proof of psycho-
logical harm. 




